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a. v. Freeman.Danforth &

to providesan build that an made to theagreement allowance ownerWhere
“materials,specifiednot include certain or ordinaryfor hardware shall

hardware,” contractor,are to furnished thebybuilder’s which be the
to the price,is in addition contract with notchargeable,owner hardware

exception and in theincluded within the excess of allowance.
building processof a in of is of athe owner erection aware varia-Where

objectthe contractor andspecifications bytion from the fails to in time to
work,stop and foundthe his assent waiver therefrom will have the same

expressto release contractor as an to vary.effect the agreement
contract,a buildingan action a balance due on from theto recoverIn terms

variation,a isplaintiffof there has been the entitled to fairwhich the
the„work done,of exceeding price;to the defendant not the contractvalue

■ this amount be determined from themay by deducting priceand contract
work, corrected,itcorrectingthe fair of bad so far as can beanyvalue

anyand to the fromdamage resultingthe owner variation which is not
ofcapable correction.

Assumpsit. The facts which were found a refereeby appear
in the opinion.

Martin for theAlbín, Howe, plaintiffs.

Matthews for the defendant.Sawyer,

the balance dueParsons, «T. This is ah action to recover upon
contract a with claimshouse,the for forsundryprice building

a referee,extra work. The case has heard whobybeen states
in he allows thethe account between the which plaintiffsparties,

extracontract and items of labor andthe price sundry material,
$3,234.58, and cashin all allows the defendant sundry payments

contract,and items for failure with the terms of theto comply
to and finds due the$2,923.35, plaintiffs $311.23.amounting

The reserved the referee’s are as to thequestions upon report
the hardware,of clause in the contract to themeaning relating

made him and the ruleallowance for defective ofby painting,
for the failure with some oftodamages comply partsplaintiffs’

the thethe firstspecifications. Upon question, specifications,
““under the head of the AllowHardware,” contain following:

nails,hardware. not include win-lead, zinc,for This does$45
dow and other which areor builders’fasts, hardware,ordinary
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furnished contractor. fix allto be to hardware.”by Carpenter
not furnished from theus,The contract has been but course of

we understand that the contract was tothe build aargument
a andhouse for the defendant at fixed to certainaccordingprice

The in their statement of the accountplaintiffsspecifications.
defendant, inthe addition to the contract with cer-charge price,

hardware,tain of and him thearticles credit with allowance of
is, thedollars. That the claim cost of certainforty-five plaintiffs

inarticles of hardware addition to the contract de-Theprice.
he tofendant admits was for all hardware in excess ofpay

that which the underdollars, clause discussionforty-five except
furnish,the contractor should viz., nails, lead, zinc,provided

and orwindow other hardware. As thefasts, builders’ordinary
had the same of theparties apparently understanding general

of ofclause,effect the the differencegroundonly possible per-
ceived is as to what articles were to be for out ofparticular paid

dollars,the allowance of and what were to furnishedbeforty-five ”“the contractor. The term builders’ hardwareby ordinary
ahave in the tradesmay signification building designating par-

hardware;ticular articles itof whatever includes the contractor
was to for. If there thiswas thepay dispute upon question,

no our forpresents question for there isreport determination,
before which asus to basenothing upon opinion to whatany

“articles are covered the termby hardware,”builders’ordinary
theand referee’s that not inhardware included ex-thefinding

of the value of was furnished cannot be dis-ception $55.40
Asturbed. in the the itemsprovided admittedreport, including

the defendant, thereby should be allowed on the item of hard-
ware instead of$13.42 $39.46.

The was not done in a workmanlike manner, nor aspainting
the contract. It is found there wasby norequired agreement

contract,to the thatvary but the defendant knew that the work
was not done thebeing sub-contractor as inby provided the

and failed to make thespecifications to contractor inobjections
time work;to the and on that the referee ruledstop theground
defendant was to full andnot entitled alloweddamages fifty
dollars Whether there was a waiver of strictonly. compli­
ance with of the aany waspart of fact.specifications, question
Fuller v. Brown, N. H.67 188. the defendant ofKnowledge by
the variation from the hisand failure to wasspecification object
evidence from his assent andwhich thereto waiver theof right
to object Woods,be found. v.might Bailey N. H. An17 365.
assent the owner to variation from theby foundcontract, from
his and silence as the workknowledge would haveprogressed,
the same effect in the contractor as anreleasing express agree­
ment. A of such and andassent,finding knowledge consequent
estoppel, is not theinconsistent with that nofinding agreement
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hadwas If the to beenvary proved,to vary proved. agreement
arisen. The ap-the of waiver would not have reportquestion

and toto that unskillful variance whichmean for the workpears
hedid and which is notnot as toassent, therebythe defendant

dollars is awarded asnow to fifty damages.estopped object,
theconstruction of re-as the do theBut not uponparties agree

at the term beif either the trialdesires,party report mayport,
to the dam-the referee,recommitted to with instructions report

and vari-if the from the unskillful workto defendantany,age,
didwhich he notfrom the contract in the toation painting

and is not now toassent estopped object.
is as to the rule of adoptedThe question damagesremaining

entitled toIt is that the arethe referee. concededby plaintiffs
the to anwork and defendantmaterials,for their andpayment

with thesundryallowance failures to specifications;for comply
that wasand it is inferred from whole the contractthe report

that defendantand thethe plaintiffs,substantially completed by
as the plain­has work and materialsreceived the benefit of such

isthetiffs have betweenfurnished. The only question parties
shouldclaimsto the of which theiras rule damages respectiveby

a for the manufacturebe determined. Under contractspecial
acceptor sale of the is not bound tochattel,a purchaserspecific
value'one the for of equalfrom one bargained thoughdiffering

Market310;and H. NewRochester,usefulness. v. N.67King
In cases no re­395,Iron v. H. 409. suchHarvey, 23 N.Foundry

afor material in strictlycan be had labor orcovery constructing
the otwhich not tochattel does conform requirementspersonal

manufacture,a for its because thecontractspecial purchaser,
differ­not to theand not accept,accepted, being obligedhaving

from andent article no the labortendered, has received benefit
in for labormaterials But contractsof the contractor. special

by in afor and materialsor laborday erecting buildingday,
is doneanother,the whom the workland of the forupon person

as is anddone,the value of the work done itreceivesnecessarily
totherefrom,if is liablehas accrued to him payany advantage

per­for the the worth to him of thereceived,—benefit partial
Sutton,v.formance the contract the other Wadleighof by party.

481; Woods,N. H. Britton v. H. v. 1715; Turner, Bailey6 6 N.
v. H. In the presentN. H. Davis 30 517.365; N.Barrington,

con­as thecase the was entitled to have a house suchdefendant
contractThe effect of thetract called at the contractfor price.

ofis to the measure the benefit whichmake the contract price
a with the contract-­the owner would receive from compliance

a failure withhim,For worth less to from to complystructure
him ofthe the tohe is liable tocontract, pay only advantage

Esti­had.such a the should havewith one hehouse, compared
atunder the contracthismating completely performedliability
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he shouldthe benefit for whichreceived, paythe contract price,
is ascertained de­the contract, conveniently bythe basis ofon

thethe occasioneddamage byfrom the contract priceducting
contract. What elements are tofailure to theperformbuilders’

thein such factsconsidered damage depends uponbe estimating
nature of the defect or failure.case and theof the particular

■“ is the cost ofthe measure of damages necessarySometimes
Thethe . . defectthe work accord to .specifications.making

thea kind as to diminish the value of house butof suchbemay
the work conform to the contractlittle, while to make literally

at unreasonable andwould involve reconstruction disproportion­
much less isThe how theis,ate ordinarilyexpense.” question

to the defendant than it would have beenworthbuilding fairly
had v.Hayward, Leonard,if the contract been 7performed?

396; Moulton v. Mc­181; Hosmer, Owen,Pick. v. 11 GrayVeazie
Howard, 192;Mass. Powellv. v.587; Sears,103 109 Mass. Cullen

Mass.299, 308; McLaren, 553, 558;Mass. Whitev. 151 557,112
v. 21 Wall. There be casesSmith, 255,Railroad Co. 261. may

or usewhere the commercial value of the house for sale would
owner,the value the as when the house is builtthe test of tobe

issale if at the same time it of less value to therent;for or but
or init,for the and for which heowner uses purposes designed

theother he has been contractor’s breachbyany way damaged
entitled in a suit for the contractthe he is tocontract, priceof

as will him for the lossa reduction sustained.compensate•such
the use,of the commercial value of house for sale orEvidence

asreceived,which the defendant was bear­to excepted, properly
the as constructed;the worth to the defendant of houseuponing

built have beenfact,the if that the house couldbut proved,
as much as one constructed in accordance with the con­sold for

thatdoes not establish the defendant is nottract conclusively
the The of dam­the from contract. ruledamaged by departure

—laid down the referee that the are entitledplaintiffsbyages
fair them inthe value of the work done the house,to by building

and the is entitlednot the contract defendant toprice,exceeding
of contractor,the cost bad work done theany bycorrecting

far as it can and to the faircorrected,so be valuereasonably
the done to him where it cannot now beof reasonablydamage

in asas an offset not correctreplaced, recoupment—is strictly
it is cleara statement of the of forplaintiffs’ recovery;right

that the which the whererecovers, forground upon plaintiff"
■of he the iscontract,failure cannot recoverperformance upon

not the value of the work the received thedone, but benefit by
defendant. The statement of the referee as to his ofapplication
this the of therule, however, makes it clear that fair valueby
work done he the understood,means value to the defendant. So
the rule is is from thecorrect. This understanding apparent
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which states that thereport, referee has allowed the contract
for the whole theprice to and creditedplaintiffs, such amounts

for the failures to with thecomply contract as he could deter-
mine to be from thejust evidence, the defendant theallowing

ofexpense bad farany work, so as cancorrecting it be cor-
rected or Thisreasonably method ofreplaced. computation

the referee isadopted by reasonable and in accordance with the
authorities. Pinches v. 55Church, Conn. 183.

The are entitled toplaintiffs $26.04,for lessjudgment $311.23
the erroneous allowance for hardware, or $285.19, unless upon
recommittal a different sum be found as thefordamages
painting.

Casedischarged.
All concurred.

Merrimack,
Dec., 1898.

PhillipsSmith v. & a.

action at law cannot be maintained aupon parol agreementAn to lease land
for a years.term of

performancePart of such an agreement does not take the case out of the
frauds,statute of so as to authorize the ofrecovery damages in an action

at alaw for breach of the oral contract.

Assumpsit. Pacts found a 1,referee. oneby July 1893,
executed to the defendants aBradley lease of a tract of land in

Concord for the term of five with ayears, of renewal atright
the of the term. aexpiration of this tract aUpon part building
or mill for had been erected and was ownedpolishing granite

the Stateby Works.Capital 10, 1893, thePolishing August
defendants with the that if heagreed verbally shouldplaintiff-

the millpurchase of the owners would execute topolishing they
him a lease of landthe the mill for as a termoccupied by long
as had leased to them. TheBradley thisplaintiff, uponrelying

the mill and went into andbought possession opera­agreement,
tion of it. Such so far as it is a isoccupation, fact,ofquestion
found beto a of thepartial oral contract. Novem­performance
ber 23, 1893, the the defendants to executeplaintiff requested
such a lease as had been This Inrefused.upon.agreed they

of the defendants’consequence refusal to him such a leasegive
as had been the after notice to the de­agreed upon, plaintiff,

23,1896.fendants, removed the mill, March The wasremoval
rendered the defendants’ refusal lease. The ref­necessary by to
eree finds for the other items $9.79,the sum ofplaintiff upon


