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Merrimack,
Dec., 1898.

Rolfe a. v. &Boston Maine Railroad a.& &

A companyrailroad apermits shipperwhich to maintain a in afire freight
car is liable for to thirdinjuries persons resulting from its negligent man-
agement.

The admissions of an fromagent resulting fairly the of theexigencies
business he is toemployed transact be inmay given hisagainstevidence
principal.

In the damagesassessment of negligentfor the destruction property byof
fire, the amount paidof insurance to plaintiffthe is not to be deducted
from his total loss.

Case, for a fire in a car on the railroad’snegligently managing
the storehouse wasproperty, whereby burned. Theplaintiff’s

•defendant contracted with the railroad to aSargent transport
carload of andhim,for that itpotatoes should not beagreed
liable for from heat or cold. The contractarisingdamages gave
him the entire of thecontrol interior of the car. He main-
tained a fire therein which the evidence tended to show was

thenegligently thereby of.managed, injurycausing complained
The railroad’s andstation knew there was aagent yard-master
fire in the The werecar. instructed that ifjury wasSargent
liable the railroad was also. To thisliable instruction the rail-
road excepted.

one Griffin to hire a stove andemployed haveSargent charge
of the same while in the car. to the defendants’Subject excep-

the lender testifiedtion, of the stove as follows: “Before the
fire Griffin came to me and said he stove;had broken the that
it- bottom,was broken clear theacross and he he wouldsupposed
have to it! He me howtold it broken.”buy got

The received one thousand dollars insurance onplaintiffs the
burned. The defendants to the refusalproperty toexcepted

instruct the that the amount theof insurance was tojury be
deducted the in thefrom total loss assessment of damages.

Willis Buxton andG. for theNiles,Sargent plaintiffs.

Frank S. for the Boston &MaineStreeter, Railroad.

Martin forAlbin, Howe, Sargent.¿-

aPeaslee, J. It was of the railroad’s conductto sopart duty
its business as not to the others.ofinjurenegligently property
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and to do.a reasonable necessarycar was thingtheHeating
not have beencould safely transported.it theWithout potatoes

the androad,actual of cannot bea of the operationIt was part
the of third areso far asit, rights personsfrom con­separated

the railroad and thecontract between shipper.cerned, anyby
were one to whom extraor­law,contentiondefendants’If the

allavoid forhave been mightgranted liabilitydinary powers
the same for theirexercise of by contractingthe negligent

Railroad,Nelson v. 26some person.exercise irresponsibleby
721, this thatrule is the same for itThe717, corporationVt.

It it is aan is not becausefor individual. corporation,would be
in'not to men thatit exercisesbut because powers given general,

The state has it the franchise toattaches. granted op­liability
theWith this went to so onerate a railroad. right duty carry

should bethat third not injuredthe business persons negligently
not its whole franchise todelegateThe railroad couldthereby.

504, 508;32 N. H. State v.Emery, 484, Hayes,Pierce v.Sargent.
itwhole,If it could not the couldN. H. 324.264, delegate61

this ear was a theit. ofof Heating part operationnot partany
the exercise the franchisea of ofthe road,— part granted byof

it as thirddone, was,whoever tothe By parties,,legislature.
for which it isact of the railroad, responsible.the

inGriffin to hire a stove and use it theauthorizedSargent
it hadhe stated to the owner that beenso it,car. While using

“ an results from theadmission fairlybroken. Such exigencies-­
and istransact,the is toemployedthe business clearlyof agent

the act the himself.”intent,to ofit, and,a of every principalpart
166;20 H. v. Rail­165, Lymanchelder v. N.Emery,Bat­

384, 385.road, 58 N. H.
that the to be recov-to instructThe therequest jury damages

from the whole loss thewere to be reducedered by deducting
the was de-amount of insurance received plaintiffs properlyby

“ reduction if heclaim a ofnied. His to damages,equitable
the fact that the re-have would from plaintiffcould any, spring

thisbut the answer to is that;for his twicecovers propertypay
and hehim,the done receiveshe recovers but once for wrong

to which the defendant isa contractthe insurance money upon
actin which his ownin no toandway privy, respect wrongful
56;Mich. 48,him no v. Shearer,can Perrott 17equities.”give

s.Ham.,1 67.Sedg.

overruled.Exceptions

concurred.did sit: the othersParsons, J., not


