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214 ; Nimick v. Iron Works Co., 25 W. Va. 184 ; Smith-v. Hucka-
bee, 53 Ala. 191, 196, 197.

It would occupy too great a space, and is not within the time
at our disposal, to consider other objections to the plaintiffs’
recovery, although “ Alps on Alps arise.” ¢ There are certain
. . . principles of justice which never ought to be dispensed
with, and which courts of justice never can dispense with, but
when compelled by positive statute ” (Mills v. Duryee, 7 Cranch,
481, 486); and it is enough to say, that it is only by force of
such a statute that the plaintiffs’ cause of action, whatever may
be its form, can be sustained in this jurisdiction.

Bill dismissed.
All concurred.

Rockingham,
June, 1899. ¢*

ATTORNEY-GENERAL (ex rel. PEARSON ¢ a.) v. FoLsoM.

In the absence of statutory provision, the legal voters at a town meeting
have authority to dictate the time at which the polls shall be closed.

Under Laws 1897, ¢. 78, s. 18, the moderator at a town meeting cannot re-
ceive the ballot of an elector offered within the guard-rail affer the polls

- have been closed, and while the ballots are being counted.

- INFORMATION, in the nature of a guo warranto, to determine the
tight of the defendant to the office of supervisor of the check-
list for the town of Epping. Facts agreed. At the biennial
meeting of the town in November, 1898 (which was opened at
ten o’clock a. M.), the polls were declared closed by the modera-
tor at about four o’cleck in the afternoon, in accordance with a
vote then duly passed, and the election officers began the work
of assorting and counting the ballots. For a short time before
this no ballot had been offered. At the other biennial meetings
held in the town since 1892, the polls were closed at six o’clock
P. M. About an hour after the polls were closed, while the offi-
cers were still engaged in assorting and counting the ballots and
before they had learned the results, a legal voter of the town,
who had been temporarily absent and had just arrived at the
meeting, was allowed to vote, notwithstanding the protest of one
of the ballot inspectors. He voted for the defendant for super-
visor. No other ballot was received after the polls were closed.
The result of the ballot for third supervisor was a tie,— one of
the relators and the defendant each having 180 votes. The
moderator declared that there was no choice for this office. The
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meeting was adjourned to a later date, when, upon a ballot, the
defendant received a plurality of the votes cast and was duly
declared elected to the office. Ile has taken the oath of office
and entered upon the discharge of its duties.

Fdwin G. Eastman, attorney-general, for the plaintiffs,
John 1. Bartlett, for the defendant.

Broperrr, C. J. Chapter 78, Laws 1897, relating to the
manner of conducting elections, provides (s. 18% that ¢“immedi-
ately after the polls are closed the ballots shall be examined,
and the votes . . . shall be counted by the moderator, in the
presence of the town clerk, the selectmen, and the other election
officers herein provided;” that ¢ the counting shall be public,
but within the guard-rail, and shall not be adjourned nor post-
poned until it shall have been completed;”” and that, while the
ballots are being counted, “only the aforesaid officers shall be
allowed within said inclosure.”

The issue raised by the facts turns upon the legality of the
single ballot in question under the above statute; and the ille-
gality relied upon is that, subject to protest, the voter was
admitted within the guard-rail, and cast the ballot after the polls
had been closed and while the ballots were being counted. -

All of these acts are manifestly in plain violation of the stat-
ute and subversive of its purposes; and no question of their
existence is raised if the closing of the polls was within the
authority of the meeting.

In many of the states there are statutory provisions preserib-
ing the time when the polls shall be closed at elections, but in
this state no such provision exists, except in the case of cities.
Nor is authority conferred upon any town official to fix such
time. P. 8., ¢. 42, s. 5; Hill v. Goodwin, 56 N. TI. 441, 447.
The regulation of that matter is therefore necessarily left to the
voters themselves; and when their discretion is fairly and rea-
sonably exercised, as it appears to have been in the present case,
the time fixed by them must be regarded as one of the reason-
able and necessary regulations and limitations required in the
proper exercise of the right of suffrage, against which no elector
has any constitutional or other right to complain. In New Eng-
land town meetings the voters are the sovereigns, and their will,
when duly expressed, is supreme.

Finding, as we do, that the polls were legally closed, the
relator is entitled to prevail. The moderator not only had no
right to receive the protested ballot, because the polls had been
closed, but also because it was cast while the ballots were being
counted, and by a party within the guard-rail. True, the effect
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was not to invalidate the election generally (for the rule every-
where obtains that an election is not to be set aside and declared
void merely because of illegal votes which do not change the
result); but this is immaterial, because it affirmatively appears
that the effect of the acts complained of was to change the result

~of the election as to the contesting relator and to his prejudice,

and that is enough for the present purpese. Judkins v. Hill, 50
N. H. 140, 142, and authorities cited; Prince v. Skillin, 738 Me:.
361,—86 Am. Rep. 825, 338; People v. Bates, 11 Mich. 862,—
83 Am. Dec. 750, note.

Information granted.
All concurred.

Rockingham, %
June, 1899.

Smite v. ErprIiNG.
TRICKEY v¥. SAME.

NoORRIS v. SAME.

In an action against a town upon a promissory note issued by the selectmen
without lawful authority, the plaintiff cannot recover when it appears that
the money borrowed did not go to the use or benefit of the defendants, and
the transaction was not in any other manner ratified by them.

A town which has clothed its agents with power to borrow money is not
thereby estopped to deny its liability for acts in excess of the authority
thus conferred.

AssuMpsIT, upon promissory notes. Facts found by the court.
The notes are respectively for $450, $25, and $545, dated Octo-
ber 26, November 26, and December 5, 1892, payable with inter-
est at the rate of four per cent per annum, and signed ¢ Charles
E. Folsom, Wm. H. Underhill, Selectmen of Epping, John
Q. Pike, Town Treasurer.” The signers held offices as desig-
nated, and their signatures are genuine. The notes were given
for money paid by the plaintiffs to Folsom when the notes were
delivered to them; but Folsom never paid the money to the
town treasurer, and the town never had the use of it.

The only authority possessed by the selectmen to borrow
money in behalf of the town was conferred by the following
votes: At an adjournment of the annual town meeting of 1892,
held April 28, under a proper article in the warrant, a plan for
a new town house was adopted, the sum of $10,000 was appro-
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