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either the willof or the statute. Heby couldposed certainly
understood thatnot have those words would devise it to the

children. aretwo words ofsurviving They limitation and not
Denn v. Gaskin, 657;of devise. See Haxtun v.Cowp. 2Corse,

521;Ch. 506,Barb. 132Gallagher Crooks, 338;N. Y. Nicker­v.
424,Met. 431,son v. 8 432.Bowly,

that the testator’s was used in the actConsidering language
a andwill,of the words theirmaking giving itordinary effect,

that he intended to oneappears bequeath dollar theonly to
and to leave the Jack lot and otherplaintiff, of his es-portions

tate to be distributed his heirs of Inamong by law.operation
thethis title toacquired one thirdway plaintiff of the Jackpart

lot. P. c. s. 1.S., 196,
Casedischarged.

All concurred.

Rockingham,
June, 1899.

Kittery Railway.Portsmouth,v. &Call York Street

consideredevidence sufficient toCertain warrant a submission of ques-the
defendants,the a railwaytions whether street company, were guilty of

tracks,in aremoving fence nearnegligence their thereby arendering
travel,publicunsafe for and inhighway anselecting placeunsuitable for

ofreception passenger,the a and plaintiff,thewhether in attempting to
a place,a car at such in theboard was exercise of due care.

causedfor theCase, fallinjuries by aplaintiff’s into ditch by
a inside ofthe inhighway Eittery, Maine, ofconsequence (1)

act indefendants’ a fencethe andremoving thereby rendering
unsafe for travelers,the and thehighway defendants’(2) negli-

in the to boardplaintiff one ofinviting their carsgence as a
anat unsuitable Trialplace.passenger by jury.

defendants wereThe created a ancorporation actby of the
whichMaine authorized them tolegislature, construct and main-

a in thetain street inrailway andhighway question, provided,“other that their road shallthings,among be constructed in
and manner andform withsuch such rails and appliances that
the streets,so much of androads, as areways occupied thereby

safeshall be and convenient for travelers, and said road shall be
in an action on theliable case for loss orany whichdamage any

sustainmay reason ofby failureperson any to withcomply” and;this that theprovision defendants shall maintain in re-
“ such of the streets,pair portions town or roads as shallcounty
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tracksthe of its and shall make allrailroad,occupied bybe other
streets or roadsof said which be renderedmayrepairs necessary

“theof samethe said andoccupation railroad,” shallby by be
for loss whichor sustainany any personliable damage may by
of or ofcarelessness,reason misconduct itsany neglect, agents

inor reason of defect so much saidservants,or ofby any streets
roads as is said ifby railroad,or defectoccupied such arises

or misconduct of thefrom its servants andneglect company,
c. 582, 10,Me. Laws ss. 12.1893,agents.”

to at theevidence tended show thatThe of theplace accident,
and for some distance theit,of waswesterly railway lawfully

feetten or eleven from thelocated line of thesoutherly high-
there; that was a fence within ten or twelveformerly inchesway

line the railof the which of the track wasupon southerly placed,
the traveled of thepart fromseparating highway Chauncey’s

and that thisditch;creek a fence was removed the defend-by
the 1897,ants’ contractors when built inthey andrailway was

the accident;not of the thereplaced place that ditchopposite
at that was the limits of thewithin thatpoint thehigh-way;

aabsence of fence there rendered the unsafe for trav-highway
; that in the ofelers Novemberevening 1, was1897 (which
and the the side of theplaintiff, bystandingfoggy dark), railway,

some or feet from the unsafetwenty thirty easterly place, sig-
nalled for one of the cars,defendants’ in a direc-going westerly

to and take her as ation, that itstop passenger; stopped opposite
fence;the where there was no that theplace plaintiff passed

the untiltrack she reachedrailway nearly the rear endalong of
when she tocar,the turned the south to themount platform

fell andand into the ditch was that the withininjured; lights
car shone thethe and rearwindowsthrough door, thestriking

about ten feet from the rear end andof the car someground
its sides;six or seven feet that thefrom defendants were negli-

in aat placesuch to take a andgent stopping up thatpassenger;
the exercised care. The defendants’plaintiff ordinary motions

a ato order nonsuit and verdict in their favor were denied, sub-
toject exception.

theforPage Bartlett, plaintiff.$

for theSamuel W. Emery, defendants.

"Wallace, J. The defendants’ motions for a nonsuit and for
a inverdict their favor were asdenied, there was evi-properly
dence of on the theof andpart defendants, of duenegligence
care on the of the which warrantedpart plaintiff, the submission
of the ease to the could onjury. find the evi-They properly
dence that the defendants were in annegligent suffering(1) open
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at the side and within the limitsditch remain ofto unguarded
ditch the hadfrom which fence or beenthe guard-railhighway,

of their railroad,in the constructionremoved thereby rendering
a,inunsafe and at suchtravelers,the for stopping(2)highway

one cars aof their asthe to boardfor plaintiff' passenger.place
who,at towould liable common law oneThe defendants be any

was an orcare,in the exercise of due obstructionbyinjured
a caused their Paine v. Rail-defect in byhighway negligence.

611; v. Mass. ButRailroad,H. 130 492. inN.way, 58 Osgood
the charter in terms madethis,addition to defendants’ express

themthem for such It theimposedliable negligence. upon
their railroad that so much the streets-of so ofduty constructing

“ travelers,”shall be safe and convenient foras they occupied
“ lossthem liable for or whichand made any any persondamage

thisreason of failure to withby any complysustainmay pro-
inalso them thevision.” It ofupon duty keepingimposed

streets theirthe as should beofportions occupied bysuchrepair
“of all of saidand other streets whichtracks, repairsmaking

the sameof thebybe rendered necessary occupation bymay
“and that shall forrailroad,” be liable anysaid provided they ”sustain reason ofor which mayloss damage any person by

“ or reason of defect in much of saidtheir soby anynegligence,
prisesas theirsaid railroad” fromstreets .... occupied by

The wereor misconduct. defendants also requirednegligence
in tocare a suitableto exercise ordinary stopselecting place

as acar for the of thetheir purpose plaintiff passenger,receiving
answerable for their to thisand be perform duty.would neglect

173,v. Me. andCo.,is in Parker 69There nothing Publishing
283,—Me. Me. that relievesRailroad, 199,v. S. 9087 C.Conway

ancase,from in this or which is author­the defendants liability
here taken. In v.Conway Railroad,the 87ity positionagainst

held the of the atMe. it was that283, presiding justiceruling
“ the of care orerroneous,the trial was because question negli­

eliminated.”the of the defendant wason part entirelygence
“ In the ofAnd the court also : absence any authority givensay

it evidentover the must bestreets,the street railway company
held as an insurer of their forsafetythat it cannot be passengers

defend­In v. Me. theRailroad, 90Conway 199,to alight upon.”
at atheir car street for theants failed to stop crossing plaintiff

ran a distance and in fromshortto but beyond, alightingalight,
anda in the street wasshe stonethe car stepped rollingupon

inwas held that the defendants were notIt negligentinjured.
at the ofthe car the thatto crossing, placestop preciselyfailing

as to thnot so difficult and unsuitable render emwasalighting
theand thatthere,the toin plaintiff alightpermittingnegligent

“ orthe defendants was not the real prox­toimputednegligence
case in termsof the This lastimate cause injury.” express
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due care forto exercisethe ®f the defendantsdutyrecognizes
theiror leavingof their when enteringthe passengerssafety

“ the dutyIt was undoubtedlyin the :cars, languagefollowing
andcare, diligence,all reasonablethe conductor to exerciseof

whereat all pointsascertain the conditions existingtoprudence
thetoand otherwise promotecar was tothe required stop,

at all timesofand the safety passengersconvenience guard
v.of Conwaycasesthe ear.” Bothwhen orentering leaving

Railroad, street railway companythat thethe'basisproceed upon
streetsthein to repairinghad no control over or duty regard

the oppositetheir tracks which wasran, preciselywhichthrough
case is dis-Thisat bar.that in the casecondition from existing

for the173,Me.Co.,69from Parker v.tinguishable Publishing
thatthein case grounddecision that was placed uponexpressly “ sim-wasdefendant’sthe the premisespresence uponplaintiff’s

in Newin Maine as Hampshire,Furthermore,ply permissive.”
whenis for the jurythe ofquestion contributory negligence

of that questionthere is warrants the submissionevidence that
91Railway,v.as was in the case at bar. Watsonthem,to there

Me. 584.
“ thethatto showThe ease that the tendedfinds evidence

war-wasThis conclusionexercised care.”plaintiff ordinary
ait wasthe accidenttime ofranted the evidence that at theby

severala shadow extendingdark and that there wasfoggy night,
was verythat thecar,feet from the rear and sides of the plaintiff

thatditch,theshe fell intonear the rear end of the car when
who were presentsome othersit,she could not see and that

couldthe jurythis evidencewere also unable to see it. From
atdue careofin the exercisefind that the wasplaintiffproperly

evi-there was otheraccident,the time of the notwithstanding
into thecar shonethedence to show that the oftending lights

ditch so it could be seen.

overruled.Exceptions

■concurred.did the othersChase, J., not sit:


