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exercise it for the andbenefit,widow’s not for the benefitonly
of her estate and in theKimball,v. 61 N. H. case(Penhallow 596);
of a widow before she had elected to waive thedying provisions

aof will and take her under the that thisstatute, torights right
elect is and does not descend to herpersonal representatives.

Newton,Sherman v. 6 307.Gray
thisSince is it itright follows that does not descendpersonal,

theto heirs-at-law of E.; so do not take thetheyMary legacy
her in the second clause of Marcellus’ under thegiven will, but

thirteenth clause take the estate the ofwithcharged payment
his debts and legacies.

Casedischarged.
All concurred.

Strafford,
June, 1899.

Shapleigh Shapleighv. a.&

bequestA of “the proportion to me as heir”coming will be held to in-
will,an acquiredclude estate suchby appearswhen to have been the

ofintention the testator.
heirs-at-law,of anEvidence aunderstanding between testator and his as

will,the disposedto division of certain ofproperty by is not admissible
to ashow latent in theambiguity description it appearwhen does not
that the of suchunderstanding was a character as to bind the testator

performance.to its
providesWhere a will that a devisee for life may dispose of all and every

portion of necessarythe estate if for supporther comfortable and main-
tenance, or, so,if she desires to do sellmay and convey any or all of
the estate without from the probatelicense court, may manage the estate

absolute,as if the devise may spendwere and the income prin-and
cipal if desires,for hernecessary or ifcomfort she so expressedthe

use,wish of the testator that shallbeing fullyshe andhave, enjoy the
estate as if it lifetime,her absolutely duringwere own her the devisee

desires,may use the property faith,as she thewithin bounds of good
theduring enjoymentactive of the life estate.

Bill in Equity, for the ol aconstruction will. Facts agreed.
Bichard W. of Somersworth diedShapleigh 24,May 1897, aged

andyears asthirty-five unmarried, next of kin his motherleaving
and a brother of the half James II.blood, He aleftShapleigh.
will, which, besides his andwatch sums ofbequeathing sundry
money, totogether $800, contains theamounting pro-following
visions :
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“ Marion T.I and to widowbequeath Shapleigh,giveSixth.
Fred It. thebrother com-Shapleigh, proportiondeceasedof my
Fred in hisheir of said R. estate.as Shapleighmetoing

to and theSubject conditions hereinafterupon“Ninth.
to the trustees or to theand bequeathI corporationnamed, give

.the sum of one thousandOlivet,College, Michigan,of Olivet
aof in saidfounding scholarshipfor thedollars, purpose college,

in the scientific saidfund of col-a departmentprizeor to found
the Hewitt and known asPrize,with to becorrespondtolege,

Fund, and for no other what-W. Shapleigh purposeRichardthe
made to theis condition:subject followingThis bequestsoever.

executrix hereinafter named,of the con-If, myin the judgment
will not warrant the ofestate said bequestof my givingdition

shallthe same be void.thensaidto college,
“ and remainderresidue,All the ofrest, estate,myTenth.

mixed,and wherever found and however situate,real, personal,
mother,and devise to Sarah A.my Shapleigh,I bequeath,give,

if she shall survive thelife, me,her natural withandfor during
all and herof thereof into dispose every portionand powerright

the same hershall find to comfortablenecessaryif shelifetime, sup-
do;shall desire tomaintenance, or soand hereby grantingport

the to sell and ab-A. convey, bythe said Sarah Shapleigh rightto
and all of said without license or ordersestate,deed, mysolute any

and as ifcourt, the to the samethe right managefrom probate
and the to the wholeabsolute,were entirelythis right spendgift

and the if she finds itthe same principal, necessaryincome of
desirescomfort,her or so to do. will and wishdo for Myto so

use, and ifhave,she shall said estate as itthat fully enjoybeing
her lifetime.own absolutelywere her during

“ estate at theAll of decease of saidmyEleventh. remaining
whether of or of accrued income,principalSarah A. Shapleigh,
same I and devisebe,form the may bequeath,in whatever give,

H. if he is then and to hissaid James Shapleigh, living,to.the
inforever; and case the said James H.and Shap-heirs assigns

at the decease the saidbe of Sarah A.shall not Shap-livingleigh
and the same to the said Lizzie A.then I bequeathgiveleigh,

her heirs and forever.”assignsShapleigh,
as executrix the and directedwill,named his mother ofHe

ato file anbond,that she should not be required give inventory
“ therefor to the court.”the or accountestate, probateof

his at the time his deathresided with mother ofRichard
and a of thethereto,and for several prior paid portionyears

terms,He had some ofhousehold expenses. knowedge legal
a time. His wasstudied law for short mother seventy-having

and in The of his estate thatfour old health. portionyears good
the tenth and eleventh clauses of the will amountswill pass by

herto has that was to$Í8,000. $5,000about Sarah bequeathed
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and is also entitled to theher late income ofhusband, someby
more under his§5,000 will.$4,000 or

also a resident of diedSomersworth,Fred R. Shapleigh, April
a Marion T. and1, 1894, widow, no children.leaving Shapleigh,

his he thehis made to residuewill, ofprior marriage, gaveBy
of his debts,his estate after the toetc.,payment sundry legacies,

Richard,said who was nominated andbrother,his appointed
the will. His estate consisted ofexecutor of personal property

and real estate of the§15,000 $1,400.of the value of value of
half of the estate left after the ofOne debtspersonal payment

has and transferred to the widow. At some timebeen be­paid
there wras anmade,fore Richard’s will was understanding

him and that the other half ofbetween James Fred’s personal
Sarah,estate should be divided between Richard, andequally

James.
executrix isthe of Richard’s theSarah, will, plaintiff, and

sixth and tenthfor a construction of the clauses thereof.prays
are andMarion,The defendants and are allJames, Lizzie, the

other interested in such construction.parties

F. Russell and S. II. for theFrink,JohnWilliam plaintiff.

Hall and Edwin for theEastman,G. defendants.Dwight

if isChase, "What,J. 1. Marion entitled to underanything,
the sixth clause of Richard’s will ? there wasStrictly speaking,

Richard as an heir ofto Fred. The innothing coming only way
which he a title or to of Fred’s estateacquired any portionright

the latter’s He was a andwas will. devisee of Fred.by legatee
will,the executor of Fred’s he must have known this fact.Being

It cannot doubted that he intended to Marionbe give something
himthat was to from her late husband’s estate. Neithercoming

the thisof the to action fact. He there-must,parties questions
“ infore, heir,”have used the word not its technical sense, but

in its most as thesense, whomindicating persongeneral upon
devolves on the death of another, either law orproperty by by

“Cent. Diet. If he had used wordswill. the and de-legatee” “visee instead of he would have his intentheir,” expressed
more specifically.

But it is that there is asaid James latent in theby ambiguity
of the this clause, and thatdescription bequeathedproperty by

of the between him and Richard,testimony byunderstanding
which the the latter under Fred’spersonal property acquired by
will was to be divided between andSarah, James, Rich-equally

isard, for the theofcompetent purpose removing ambiguity.
the to which the can referApparently only subject description

is the Richard as andto devisee ofproperty coming legatee
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will,before hisRichard,is that makingIt notFred. alleged
the to Sarah and.transferred ofportions legacyhad actually
that there was an under-a butvalid conveyance, onlyJames by
that the estate-and personalRichard Jamesbetweenstanding

three. It does notdivided the appearbeshould equally among
as Rich-such a character to bindwas ofthe understandingthat

atthat,is not shown the-short,In itard to its performance.
in exist-there was contractbindingRichard’s will, anydate of

in the re-render theence could description ambiguouswhich
relies is-on which JamesThe understandingspect suggested.
as evi-cannot consideredfor the and besufficientnot purpose,

is entitled to whateverin the will. Mariondence construing
from Fred’»Richard at the time of his deceasetowas coming

estate.
Richard’s estate did the-in, over,interest and2. What power

AnRichard’s will ? anal-the tenth clause ofbyacquireplaintiff
in the-aid in its It containsthe clause construction.of mayysis

the testator’s estate to the-a devise of the residue offirst place
theher life. It then confers onfor and naturalplaintiff during

“ inall and thereofto of every portionpower disposeplaintiff
herif shall find the same to comfort-lifetime, necessarysheher

shall desire to do.”maintenance, Then,and or soable support
was to be itsufficientlyas if this not explicit,provision thought

Thethree tothe specifically: rightplaintiff rights (1)grants
without license from the-or all of the estatesell and convey any

as if thecourt; the to the estate devise-right manageprobate (2) ”“ the theentirely ;absolute and to wholespendwere right(3)
and if finds itof the same the she toincome principal, necessary

as ifher desires to to re-comfort,so for or do so. .Finally,do
in nature andall of to the extentmove doubt respectpossibility

and it theinterest contains rof the power followinggranted,
“ anduse,and shall have,will that she enjoyMy being fullywish

her lifetime.”'estate as if it were her own absolutely duringsaid
;■an estate for lifeis, terms,estate thus devisedThe by express

which increase its useful­are annexed to itbut powers greatly
not it to a fee. v.ness, dotheyalthough enlarge Burleigh Clough,

152;267; 139, 151,H. Kimball v. H.Society,52 N. 65 N. Lang­
H. 431,v. 66 N. 432.ley Farmington,

to the extentThe to be answered relatesquestion principally
devised. Isuse the thisof the topower propertyplaintiff’s

ornecessities,limited to for her reasonable maypower providing
is answeredher Thisit exercised to desires ? questionbe gratify

“ income of'the the wholethe of to spendby express grant right
finds it toand the if she necessarythe same principal,[residue]

thisfor her or desires to do.” Besidescomfort,so so provis-do
to showthere are other tend stronglythation, veryprovisions

anal-the same As from theintention. has been seen foregoing
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intent,this butis a provisionthere withprior expressingysis, “final his willThe testator’s of andless expressioncertainty.” “ anduse,shall saidhave,wish that the fully enjoyplaintiff ”lifetimeher own her isestate as if it were absolutely during
to the same effect. The wordsand emphaticunambiguous ”“ limitwere intended to the du-lifetime evidentlyherduring

andof the estate bemayration of her powers. Theyenjoyment
the that willso the sentencesense,withouttransposed affecting

“ that she shall use, have,and wishread, fullywill beingMy
her lifetime as if it her ownand said estate wereduringenjoy

into Olivet the ninth clauseTheabsolutely.” bequest College,
a condition in the controlof the made towill, placedwas subject

of in her the condition of the testa-If,the plaintiff. judgment,
the it was to void. Thetor’s estate did not warrant bebequest,

the termination of the life estate was not of thedevise over after
the life,same that was to for butplaintiff onlyproperty given

“her ofof remained of that at whetherdecease,what property
in theaccrued whatever form sameincome,or of mayprincipal

that should not be tobe.” The the plaintiff requiredprovision
faithful of her as execu-a for the performance dutybondgive

anan the render accounttrix, estate,or return of orinventory
Thereof is evidence on thisher administration, point.weighty

It all an intentis in the evidence. tends tono conflict prove
to thethat the should.have use duringpower propertyplaintiff

“ Ifdesired,life if were heras she or as it own absolutely.”
in a than she has livedshe desires to live more styleexpensive

in make or to dotravel,the or to or to charitablepast, gifts,
hasthe bounds shefaith,other within ofany good powerthing

to courseuse for the the to her. Ofproperty bequeathedpurpose
she in matters in and notfaith,must act these squandergood
the toestate the mere of it fromfor purpose preventing going
the remainder-man. The is not extensive tosufficientlypower
allow the toher to of will. It is bedispose property by only

active estate andexercised the of the life induring enjoyment
aid of Whatever thethat of shall remainenjoyment. property
after she has used in faith much it as she desires,so ofgood
will the remainder-man under the ofto eleventh clause thego
will.

Case discharged.

All concurred.


