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of claimsno jurisdictioncourt hasJ. ThisYoung, original
201,c. s.S.,debtor soof an insolvent 1),the estate (P.■against

dismissed; the defendantbe formustof assumpsitthe action
to thehis hands which belongs plain­in equitablynohas money

a trustnot create fund.doesa dividenddeclaringSimplytiff.
such aTo create fund,Pai.Co.,Insurance 6 482.Lowne v.
for thesetof must be apart pur­sum moneysome specific

done,this is the relation ofUntilthe dividend.ofpose paying
dividends is thatin toto its stockholders respectthe corporation

82;29 N. Law 1v. J.Railroad,and creditor.of Kingdebtor
setbeen tohavingNo sum of aparts. 445. moneyMor. Corp.,

those namedone ofand the claim notdividend,this beingpay
anddismissed,bein c. P. the should201, S., judg­s. 82, appeal

in atthe action law.entered for the defendantment

Casedischarged.
All concurred.

Carroll,
June, 1899.

Adm’r,Remick v. Rumery, Ap’t.

administrator, diaries,plaintiff’sinentries the madeIn anagainstan action
transactions, competentof his areoriginal record evidencedailyas a and

andexpendedand for loaned to theperformed moneyto items of laboras
$6.67,intestate, exceeding in absence of that theyin not the evidencesums

honesty accuracy.andkeptwere not with
to chargeof an intention theevidence intestateentries sufficientSuch are

accounts,the formkept in usual of book nordebt, althougha notwith
for labor carried out.pricesthewith

administrator, of the is admis-plaintiffan evidence notIn an action against
de-explain diary chargeto and entries in his theinterpretsible which

aceased with debt.

the the estateAppeal, the of commissionerfrom report upon
claim. Factsof William A. theMaleham, allowing plaintiff’s

a referee.found by
In thethe deceased made a contract with1891, plaintiffApril,

member his andwhich the latter was to a ofbecomeby family
forwork for him The claim is laborwhen wanted. plaintiff’s

contract, andunder this and for loaned toperformed money
the deceased.forgoods bought

The offered in evidence his diaries for the 1891yearsplaintiff
to verified his oath. contain1896, inclusive, Theyby suppletory



"
602- v.REMICK RUMERY. [6i>

memoranda ofdaily made and various kindspurchases of work
done for several of variouspersons, transactions with them.and.
The entries are and were made theby atoriginal, plaintiff the
times made,to have been whichthey were atpurport or near
the times of the .transactions to which relate.they The follow-

are of those toing the claim insamples suit:relating

p.1891. 1. m.Jan. sawdust for Maleham.Hauling
“ . 2. a. M. On hen-house.
“ 3. A. M. Got oxen shod.
“ 5. roads.Breaking
“ 6. On ice-house for Maleham.
“ ice7. for Maleham.Hauling
“ .8. ice for Maleham.Hauling

Feb. 2. wood for Maleham.Sawing
“ 3. wood for Maleham.Sawing

14. a. m. wood for Maleham.Sawing
16. Went to the mill to load of bark,-get

carried it to Junction.

4.May rocks at Pike forPicking place Maleham.
“ Maleham,5. For manure.hauling

p.Aug. a. m. to17. Went Junction for Maleham. m
for Maleham at WormwoodHaying place.“ p.18. shafts in a. m. m.Putting wagon, Hay-

at Wormwooding place.

1892. Jan. 19. one dollar’s worthBought oatmeal.

—Feb. Had horse7. shod .90.paid

4. Cream tartar forApril house, .15.
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—house,For cheese and mo-22. .50 sugar1892. April
lasses, .78.

Lent Maleham25. $3.00.June1896.

in tois out of the entiles labor.carried any relatingNo price
and forthe for workreferee found that entries groceriesThe

“ a debt,”to the deceased withintentiondo not show an charge
“ in mode ofare not usual keep-and that all of entries anythe

the and denied thediaries,accounts.” He also excludeding
and some of the entriesoffer to interpretplaintiff’s explain

theto both of whichtherein, plaintiff excepted.rulings

for theSnow, plaintiff.Worcester

Weeks,Frank for the defendant.L. Foote andArthur

theof diaries wasC. The exclusionBlodsbtt, altogetherJ.
account,the books of kept byerroneous. were plaintiff’sThey

of his transactionsas a and andhimself originaldaily record
in his favor,and such were evidencebusiness, as they competent

orcharacter,orin theirin the absence of anything appearance
the that were notin of case, theythe circumstances indicating

isthis natureand ofwith honesty accuracy.kept Nothing
the the conten-hand,On other principalfound or suggested.

hisis entries intestatetion of the defendant that the against
in a form as theare not suchshould be becauserejected they

the ofit is this also that findinglaw and uponrequires; ground
“ an intention tothat the entries do not showreferee, chargethe

havedebt,”a be to beenthe deceased with must understood
the entries arein his additional that all ofbased, view of finding

“ thusIt beingin mode of accounts.”not usualany keeping
thebecause ofthat the books were excludedapparent solely

consider thisit totherein,form of the entries becomes necessary
theirofphase competency.

v. 13Nichols,It in the case ofwas decided Cummingsleading
“ in which the425, there is no form420,N. H. that particular

as evi­to its admissiona must in orderkept,book of beparty
if itsufficientaccount;”his that it isdence in ofsupport

na­and theitself adverseshows of a the party,charge against
232,41 N. H.the v.See, Cheney,ture of Swainalso,charge.

235.
ofin bythe entries the respect complainedTesting plaintiff’s

aNichols, comparisonthe laid in v. or byrule down Cummings
not to bein casethem with which held thatof the werecharges
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in of the■objectionable form, unavoidable result is inpoint favor
of their It is true that in the itemscompetency. for labor,
which theconstitute of the account, nomajor part prices are

out;■carried but their as evidence does notcompetency hinge
this fact. The fair isupon that, whenpresumption the labor

was no was andperformed, thereforeprice upon, itsagreed rea-
sonable value be recovered.may
- canNor it be held that these andproperly entries, those for

“also, do not anshow intention to thegroceries deceasedcharge
with a debt.” The law looks to the substance rather than to
the form of A statement in one’s thatbook hethings. per­
formed for,labor or furnished or lent togoods money another,
is understood to inmean, theordinarily absence of evidence to
the that he intended to thatcontrary, with suchcharge person
labor, or An in agoods, money. entry diary containing daily

“ p.memoranda of a m.transactions,person’s sawdustHauling
for Maleham,” is less of an intentionhardly expressive to charge
Maleham with the labor than it would be if in a formal account

“ p.book in this form: Dr.Maleham, To hauling sawdust, m.”
Such entries show the nature of the the date of thecharge,
labor, for whom its duration and itsperformed, and wekind,
have no doubt of their and ascompetency sufficiency charges.

afford morethey than areCertainly, particulars afforded by
time-books, which are held to■ordinary be under thecompetent

rule in reference to account Robinson,books. Mathes v. Met.8
Pratt269; v. White, 477,132 Mass. So,479. aalso, book con­

made atmarks, or about the timetaining of the deliv­straight
of loads sand,of has been heldery to be in ancompetent

action to recover thefor sand. Millerpay v. Mass.Shay, 145
162. And even marks a and anotches in stickupon shingle
have been admitted in evidence. Kendall v. Field, 14 30.Me.
In brief, no exists,rule or can be laid downarbitrary without

a failure of as to the form in which■occasioning frequent justice,
entries must be made to entitle them to be received as charges
in favor of the them; inand,party making theirpassing upon

is to be had to hissufficiency, education andregard necessarily
his methods and of as evidenced thebusiness,knowledge by
■entriesor other sources.through proper

The result of our that allis,conclusions entries uponoriginal
the diaries to items of account in issue in thisrelating action,
whether for forlabor, or for inmoney loaned,orgoods, paid
sums not exceeding 167;v. 11 H.N.Spofford,$6.67 (Bassett
Rich 158;v. 42 H. 153,N. v. H.Eldredge, Bailey Harvey, 60 N.

which of themselves anshow152), intention to Male-­charge
ham with the thereof, evidence,aresubjects andcompetent
should have been received and considered the referee.by

The inplaintiff’s and oftestimony explanation interpretation
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It would not have beenexcluded.was properlythe entries
defendant an adminis­theand,law, beingat commoncompetent
statutes of this state.under the P. S.,is not competentittrator,

H.68 N. 254.Moulton,v.Stevens16;s.224,c.

caseset aside:Report discharged.
All concurred.

Merrimack,
June, 1899.

Adm’r, a.Marshall,v.Adm’r, Ap’t,Hood, &

may appealcourt have his dis-probatea decree of thefromappellantAn
time trial.anyat beforemissed

ease, not beappelleethe bond of the will alloweduponthe suretiesIn such
are to of thetheir interests thoseappeal when adverseprosecuteto the

from his.appealtheir reasons of differentandappellant

Mar-court,a decree of the orderingfromAppeal, probate
over to as ad-Hood,toas administrator of payshall, Crippen,

in his hands to-balanceLawrence, anyministrator of belonging
inestate his lifetimeof whoseLawrence, Crippenthe estate of

the court.Facts found bywas administrator.
whoHood,in faithwas taken by assigned,The goodappeal

in the de-andhis ambiguityas reasons for insufficiencyappeal,
entered, Hoodit was counsel forterm at whichcree. At the

the atcourt; trial,the but beforethe case for trialmarked by
dismiss the Counselfor leave toterm, appeal.movedthe same

who are thebond,administrationsureties onfor the Crippen’s
dis-Hood, to theinterested toadversely objectedonly parties

allowed t-othat bethey prose-the and movedmissal of appeal,
thatthetheir theycute the same for protection, upon ground

therefrom,,and intended tothe decree appealwere byaggrieved
;taken Hoodthe byand have forwould except appealappealed

understood thatadvised andand the reason that werefor they
the decree-were bythe as to which they aggrievedquestions

histhe trial ofto them appeal.would be open upon
hadand that theytheThe sureties offered to prove foregoing,

of the probatetheof defence decreesubstantial againstgrounds
in faith toand intended litigate.which desiredcourt, goodthey

thethe motion ofthe deniedevidence, appel-The court rejected
the sure-to all of whichlees and that of the appellants,granted

asties, excepted.appellees,


