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" the entries was properly excluded. It would not have been
competent at common law, and, the defendant being an adminis-
trator, it is not competent under the statutes of this state. P. 8.,
. 224, s. 16; Stevens v. Moulion, 68 N. H. 254,

Report set aside : case discharged.
All concurred.

Merrimack,
June, 1899.

Hoop, Adm’r, dp’t, v. MarsuaLL, ddm’r, § a.

An appellant from a decree of the probate court may have his appeal dis-
missed at any time before trial.

In such case, the sureties upon the bond of the appellee will not be allowed
to prosccute the appeal when their interests are adverse to those of the
appellant and their reasons of appeal different from his.

AvrruaL, from a decree of the probate court, ordering Mar-
shall, as administrator of Crippen, to pay over to Hood, as ad-
ministrator of Lawrence, any balance in his hands belonging to
the estate of Lawrence, of whose estate in his lifetime Crippen
wag administrator. Faets found by the court.

The appeal was taken in good faith by Hood, who assigned,
as reasons for his appeal, insufliciency and ambiguity in the de-
cree. At the term at which it was entered, counsel for TTood
marked the case for trial by the court; but before the trial, at
the same term, moved for leave to dismiss the appeal. Counsel
for the sureties on Crippen’s administration bond, who are the
only parties interested adversely to Hood, objected to the dis-
missal of the appeal, and moved that they be allowed to prose-
cute the same for their protection, upon the ground that they
were aggrieved by the decree and intended to appeal therefrom,,
and would have appealed except for the appeal taken by Hood ;
and for the reason that they were advised and understood that
the questions as to which they were aggrieved by the decree
would be open to them upon the trial of his appeal.

The sureties offered to prove the foregoing, and that they had
substantial grounds of defence against the decree of the probate
court, which they desired and intended in good faith to litigate.
The court rejected the evidence, denied the motion of the appel-
lees and granted that of the appellants, to all of which the sure-
ties, as appellees, excepted.
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Sargent 4 Niles, for the plaintiff. |
Leach & Stevens, for the defendants.

Broperrr, C. J. In analogy to the right of a plaintiff to be-
come nonsuit before opening' his case to the jury, it is the right
of an appellant from the decree of the probate court to have his
appeal dismissed at any time before trial. Doughty v. Liitle, 61
N. H. 865, 866; Simpson v. Gafney, 66 N. H. 477.

So far as appears, there was no error in denying the sureties’
motion that they be allowed to prosecute the appeal. Their in-
terests are understood to be adverse to those of the appellant,
- and their reasons of appeal to be different from his; and, if this
be so, the granting of their motion would not subserve their
purpose, because the only reasons of appeal before the court
would be those assigned by the appellant in conformity with the
statutory requirement. P. 8., c. 200, s. 2. Under these circum-
stances, neither law nor the furtherance of justice would require
the granting of the motion. :

Hxceptions overruled.

Parsons, J., did not sit: the others concurred.

Merrimack, 2
June, 1899.

ProviDENT MUuTUAL® RELIBF ASSOCIATION ». PELISSIER.

Under a by-law of a mutual insurance company providing that membership
therein shall be forfeited by a failure to pay three death assessments,
a member is liable for assessments levied after his suspension and with-
drawal for the payment of losses occurring during the continuance of his
membership. |

Assumesit, for assessments and dues. Facts agreed. The
defendant became a member of the plaintiff association on Jan-
uary 11, 1887, and on July 1, 1898, his membership ceased by
suspension, or withdrawal, under the third section of the seventh
article of the by-laws of the association. )

The plaintiff claims fifteen assessments of $1.50 each. There
were five of these assessments made in June, four in July, four
in August, and two in September. The deaths, on account of
which these several assessments were made, occurred at differ-
ent dates, in March, April, May, and June. In addition to.these




