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in his favor a the atribunal, caseby competent presents ques-
not of title to but whether shalltion, office, the be per-plaintiff

mitted to its duties without interference. In such aperform
mandamus andcase, not warranto is thequo proper remedy.

Eaton v. Burke, 66 N. H. 306.
sustained.Exceptions

C. did not sit: the others concurred.Blodgett, J.,

Merrimack,
June, 1899.

Hinckley v. Franklin.

73, 24,S., s. an isabutting compensationP. c. toUnder landowner entitled
damages by partfor a of of ofchange grade any ;caused the the highway

and the fact that ofchange only partsthe was theretofore is nounwrought
defence.

Upon appealan in such the owner not be heard as claimsproceeding, will to
below;not presented presented byso mayand what was be shown evi-

record, petition general.dence outside the if the is

Petition, for assessment of from adamages arising change
in the of a Facts the Infound court. con-grade highway. by

a sidewalk in the the land,structing highway opposite plaintiff’s
in the 1895, the surface of the herbetween line andyear ground
the traveled of the about six feet(apart highway space wide)
was from alowered one to six feet to about ten or twelvegrade
inches above that of the traveled of thepart highway.

The made an in to theplaintiff coun-application citywriting
cil of Franklin, 30, 1895, forth that inAugust setting repairing
the lowered,in the was shehighway question grade whereby
was and them view theto anddamaged, requesting premises

“assess the heroccasioned to the of saiddamages by altering
The did not state the time when thegrade.” application change

was normade, the thereof. The nowspecify particulars plaintiff
that in the were made to her inalleges gradechanges injury

the and in1891 to seeks to recover this action theyears 1895,
all these The defendantsfromdamages resulting saychanges.

that a claim over such a cannot be considered,extending period
because the in her to theplaintiff, application city council,
claimed thefor that were made in theonlydamages changes

andyear offer to this1895, oral tes-they prove byallegation
timony.
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theforMies, plaintiff.Sargent $

theEdward for defendants.Leach,G.

tothe statute forPeaslee, J. Does compensationproviding
ain offor caused a theabutters, by gradechangedamages

theretoforeto in that which wasapplyhighway, changes portion
and unused for travel ?unwrought

the wordMuch stress is laid ofthe technical meaningupon”“ of; and it is there can no gradethat begrade argued change
con-until uneventhe has its naturallybeen reduced fromway

dition to that anfall; unwroughtone of uniform rise andfairly
ituntilis beand that the cannotway ungraded, changedgrade

hasCasesexists. are wherein this constructionto be found
is notitbeen to butstatutes as to ofapplied grade;changes

technicalandto consider thenecessary here,them for precise
statute.of of ourpartthis word is essentialnot anmeaning

“The street oract in high-to alterationoriginal anyapplied any
“ Lawssame.”the”... caused orway by raising lowering

1, innow1848, c. 725, 1867,s. In thethe revision of language
oneuse was first to beunderstoodthe wasbutadopted, change
18;s.of form and 67,not GL c.S.,of substance. Com’rs’ Pep.,

Gf.8., c. 66, 20;s. S.,P. c. s. 24.73,
The made washerequestion is, a as waswhether such change

an ofThealteration, objectwithin the of the statute.meaning
the act for changestoappears be to the landownercompensate
made in hasthe beenthesurface of the land after highway
built. oftheThe him for takingcompensation paidoriginally
land for the roadthe thatroad was the basisuponcomputed
would be circumstances.built in the thena manner suited to existing
Ro­ It was thewe Addison, 306, 312,v. 34 H. 313.N.

of the mustduty town and it beroad, presumed,to so build the
asas so. The roadcertainly that it diditself,the townagainst

built con­was what waswhat the circumstances calledbeing for,
sidered in if the1848,the Beforeaward of damages.original

ordone,must becircumstances so that more gradingchanged
landownermade,further thein mustalterations the surface be

and477,was H.v. N.Nashua,without Benden 17remedy.
thecases this rule thatbecause ofcited. It was presumably

143,136,act of H.v. 51 N.Berry,1848 was Waldronpassed.
now144. and left theWhen the the road portiontown built

asestablished,used for natural itcondition,a sidewalk in its
theThisthere.itself, what was the constructionagainst proper

were subsequentlyifand,landowner could rely upon, changes
v. Commis­she was entitledmade, Cambridgeto compensation.

thewhenthat,It is no answer tosioners, say125 Mass. 529.
done,it has nowbuilt, whatroad was the town have donemight
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without further the landowner. Thiscompensating argument-
would defeat claim theunder act. Nor does the toevery right
recover thedepend upon landowner.improvements bymade_
If the his field,natural he isinjures entitled tochange compen-
sátion. Bartlett N. H.Bristol, 66 420.v.

Must the theof widthbe whole of the orchange highway,
the whole of the theretofore is aor substantialpart wrought,

of sufficient ? Sidewalks arechange any part ofparts highways
which be established which differ fromconcerning grades may

that of the used for teams. P. c.portion S., 50, 10,s. XIY.far.
The same section of a have different onehighway may grades,
for the street and another for the sidewalk. That áproper

in either would be within the thechange of act ofprovisions
1848 cannot be doubted. It is therefore asimmaterial, except
to the extent of the that theinjury, of the street outsidegrade
the sidewalk has not been altered.

The cases which hold that work done un-'upon manifestly
finished streets cannot be considered as nohave appli-changes,
cation here, as we understand the infacts this case. The work
of a sidewalk an ancient cannotconstructing along highway'
be considered a of the of the road.part original building

The to the councilpetition was sufficient. Under'it thecity
have allplaintiff might' caused alterationsproved damages by

made it wasbefore filed. Sawyer Keene,v. Act­N. H. 173.47
under this the aing petition, of herplaintiff presented only part

claim to the andcity council, now seeks to be heard as to the
whole, The aupon appeal. petition state­onlybeing general
ment,-the council could not know whatcity was intended to be
included, the statements of theexcept by The case isplaintiff.
not unlike that of a writ the common thecounts,—containing
claim made definite abeing by specification.

The statute,of the thatprovision the council shallcity give
notice to and hear- the him to make hispetitioner, requires
claim Therethere. is no to assessauthority given damages

a Theexcept upon claim musthearing. be to thepresented
lower tribunal before an can be taken. Until that tri­appeal
bunal has acted, or has failed to act when to,properly applied
there is to andnothing from, the coui’t hasappeal noappellate

Thejurisdiction. cannotplaintiff be the failure tobyaggrieved
allow a claim which she did not for allowance. If thispresent
rule to the claimapplies whole,as a it must toapply separate
and distinct items which are inlitigated one Richproceeding.
v. 42 N. H. TheEldredge, 246. claimed thefordamages changes
made in the beforeyears 1895 were distinct items which should
have been topresented the this done,council. As was notcity
there has been no action them theupon by inferior tribunal.
As to them, there was from;to and this court,nothing appeal
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of matter,no the cannot entertainoriginal jurisdictionhaving
the appeal.

it shown evidence out­The bemay bypetition being general,
record what issues were for determinationside the presented

andRailroad, 320,Hearn v. N. H. cases322,thereunder. 67
H.Burns v. N. 33.cited; Burns, 68

Casedischarged.

did not the othersand concurred.Parsons, JJ.,Chase sit:

Hillsborough,
June, 1899.

Felch v. Weare.

performof selectmen toliable for the and failureneglectA is nottown
upon bythem statute.imposeddutiesthe official

killedof therecover valueCase, sheep byto the plaintiff’s
inat Wearethat theThe declaration plaintiff,allegesdogs. “ was ofof the owner1897,firstthis the day May,county, .on

inconfined theand that the same werea flock of sheep,large
saidWeare; summer ofclose said thatat duringplaintiff’s

to onwit,said on diversclose, days,within1897, while lawfully
athereafter,and onthe fifth of 1897, sundry days largeday May,

killed thatof said werenumber, wit, dogs;to sheep byfifty-two,
townone of the selectmen of saidthe said informedplaintiff

him tohe had such and pro-that sustained requesteddamage,
the was done and determineceed to the wherepremises damage

if to thethe same and, so,whether was inflicted by dogs, appraise
indollars;if and theif,thereof,amount not exceeding twenty

the exceededof said the amount ofselectmen,opinion damage
withwho,todollars, two disinterestedtwenty persons,appoint

thereof, law.amount toshould thehimself, appraise according
selectmen,the of theirYet defendants’ dutywholly regardless

theand tothe refused do still refuse determinein havepremises,
in suchto the form of the statuteplaintiff’s damages, contrary

has the valuecase made and the lostwherebyprovided, plaintiff
the as heof his said and the of plaintiff, says,tosheep, damage

in andthe sum of two hundred dollars.”fifty
and the motion wasdismiss,The defendants moved to granted,

to thesubject exception.plaintiff’s

for theDrury Niles,Surd and plaintiff.Sargent$


