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Hillsborough,
June, 1899.

Hampshire Trustv. New Co.Bank Commissioners

begin appointmentthe ofa bank with anagainstInsolvency proceedings
of thatprovedbe as date.of creditors shouldand claimsassignee,

contracts, per-the bank frombut disabledo not rescindproceedingsSuch
provethereof; maya creditor hisand claimexecutory parttheforming

non-performance.arising from suchdamagespast prospectiveorfor
creditors, under aof contract be-for the benefithold collateralsTrustees to

debtor, prove, inauthorityno as such to insol-havethem and thetween
of the amount due the creditorsthe excessa claim forproceedings,vency

the collaterals.the ofabove value
court, after a bankof the made hasthe consentto creditors withPayments

appointmentbefore the of anand as-enjoined from businessdoingbeen
of assets such ap-distribution afteraffect thenecessarilydo notsignee,

pointment.

defendants’under the contracts oftrusteestheClaims, by
for1894, incurred14, expensesand March1, 1886,February (1)

trust,of the ex-in the execution1898,March 3,to (2)prior
date, and theafter that difference(3)be incurredtopenses

with the trusteesthe securitiesthe value of pledgedbetween
secureddue thebyand the amounts debenture-holders pledge.

Facts agreed.
defendantsto, the with cer­referred pledgedthe contractsBy

to secure theestate securities paymenttain in trust realpersons
theand issued defendants,made andbyof certain obligations

incurred inthe thenecessary expensesthe trusteesto payagreed
Co.,v. N. H. Trust N.Smith 68of the trust. See H.execution

areunder these contractsissued outstanding424. Obligations
$3,567,000.and$12,100of Theto the amounts respectively

shall be made in theif defaultthat, pay­first contract provides
shalland it continuethe forment interestof upon obligations,

made in thebe ofpaymentif default shall princi­orthirty days,
“ at once collect or selltrustees shall thedue,”then thepal

and the to thethem,with apply proceedssecurities payT­pledged
contract of 1894 ifthat,The providesment of the obligations.

of interestmake orpaymentthe shall fail to prin­defendants
adue,after becomes default shall beitfor five monthscipal

in that event the trusteesoccurred; and shall,.to havedeemed
“ inthe amount ofthe holders of themajorityat the ofrequest

theto collect insecuritythen obligations, proceedoutstanding
hands, auction, as asame atto sell the inpublic majoritytheir or

and shalldirect, thesaid may apply pro­amount of bondholders
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rata;then prothe outstanding obligationsthereof towardsceeds
the thena of obliga­of majority outstandingif the holdersor,

this trust shall be anddirect, terminated,orso electtions shall
and of the securitiesthe control collectionassumemaythey

allthe of the holders of out­for benefittrust,in thisremaining
suchissued hereunder, through agents,standing obligations

in such as deter­conditions, manner,and they maysuchunder
todeliver,the trustees to suchbe the ofit shall dutyandmine;

the thenof a of obli­holders majority outstandingas thepersons
and thenall securitiesdirect, properties remainingmaygations

alltrust,this with necessaryunder togetherin their possession
and said shalltrustees thereupon,and conveyances,assignments

this trust.”frombe discharged
filed 11, 1895,of the Novemberplaintiffs,the petitionUpon

and effects of the defendants wastheof propertyan assignee
the of s. c.'1897, 15, 162,under80, provisionsMarchappointed

examine and allow claimstocommissioner, appointedAP. S.
the amount due the trustees forhas foundestate,theagainst

1898,the trusts to March and3,priorof administeringexpenses
as of the amount thatestimates practicableas accuratehas made

the after that and of thedate,to pay expenseswill be required
the andvalue of securities thethe pledgedbetweendifference

which were pledged.of theyfor thedebts payment
the the defendantsof1893, plaintiffs,22, upon petitionJuly

andto theirany money depositorsfrom payingwere enjoined
not material to thecertain exceptions presentwithcreditors,
in force until thecontinuedThe assigneeinjunctioninquiry.

from time time so thewas modified to thatbutwas appointed,
and did to their unsecuredallowed to pay,were pay,defendants

their claims March 30,1897.cent of beforeelevencreditors, per
as andclaims,their found estimatedthat bytrustees sayThe

claims the defendants’arecommissioner, proper againstthe
full,if not in to the extent of elevenand areestate, preferred,

thereofcentper

Smith, M. and T.Elijah Topliff, Batchelder,Isaac W. Alfred
as trustees.themselvesfor

the defendants’forJDrury,II. assignee.William

ss. 15-25,of c. P.162, S.,The form aJ. provisionsChase,
under whichof theinsolvency proceedingssystemcomplete

trustinstitutions, companies, etc.,of insolvent bankingproperty
the law,the of to bein convertedcustodybe into.placedmay

creditors. Browntheir v.and divided Folsom, 62amongmoney
an of theofThe defendants’assigneeH. appointmentN. 527.

these wasunder the30, 1897,March provisions, begin-property,
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inthe this case. Moseleyv.insolvencyof Jen­proceedingsning “ all theThereupon, estate,N. H.ness, 66 573. property, rights,” inthe defendants became vested theand credits of assignee, and
8., 162,was dissolved. P. c.the corporation practically s. 16;

46 H.Bank, 143;Mountains N. Hall v.In re White Brackett,
H. In order that theN. 216. of the215, proceeds60 prop­

thebe distributed creditorserty may among equitably S.,(P.
is that their allc. s. it claims shall162, be al­necessary20),

as of As in the oflowed the same date. case other insolvency
date be the datethis should of the of theproceedings, beginning

interest allowed to that dateproceedings,— being claimsupon
and a of interestrebate madeinterest,bearing being upon such

as were not then due and were not interest. P. c.upon S., 201,
■s.13.

didThe not revoke theinsolvency defendants’proceedings
trustees,contracts with nor excusethe the defendants from per­

them. Insurance v. Co.,Comm’r Insurance N. H.forming 68 510.
At the of the the haddefendantsbeginning proceedings, not

certain of the trustees theirpaid which,expenses by contracts,
had to The andnature extent of thethey trustees’agreed pay.

claim on this account under the contract of 1894 were consid­
ered and determined in v. H.Smith N. Trust H.Co., 68 N. 424;
and shouldthe trustees be allowed whatever sum duewas them

1897,March that80, to decision. Theaccording insolvency
disabled the defendants from theproceedings execu­performing

their inof totory agreements theseportions respect expenses,
and anthe trustees are entitled to allowance of reasonable

for the breaches of contract thus occasioned. All suchdamages
that incurred before the ofwere the claimexpenses consti­proof

tute a of these Theportion balance must be founddamages.
from the evidence theshowing for, and ex­probable necessity

of,tent future Like other of theexpenses. questions deci­fact,
thission of must the ofquestion depend upon theweight compe­

tent theevidence submitted to tribunal.
It not thedoes that trustees have to makeappear aauthority

claim in behalf theof debenture-holders for an excess of the in-
themdebtedness due above the value of the securities pledged

to the for theirtrustees benefit. The of March 30,agreement
that a failure of the1894, Trust to inter-provides Company pay

est foror a of five aftermonths the same areprincipal, period
shall deemed to adue, be be default the inand,by company;

the aevent of the trustees at thedefault, shall, of therequest
holders of a in amount theofmajority obligations,outstanding

to the in their sellproceed hands,collect securities or to the
same at as shall directedauction,” holders,be suchpublic by
■andshall the toward the of theproceedsapply payment obliga-

rata;tions if the holders the shallpro or, elect,so trustees de-
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the securities and the trust shallthem,and to termi-liver assign
The 1, 1886,nate. of inFebruary provides that,agreement
a the trustees afterdefault, shall,of days, proceedcase tothirty

in their andor sell the securitiescollect the-possession apply
the far asto the of debentures. Sopayment appears,proceeds

under thesehas been taken allno action ofprovisions. Nearly
the of the trustees are heldin underthe securities possession

1894;March and this contract14,the contract of certainly gives
the trustees to with the defendants’to as-no authority agree

the and thesecurities,for a of of thepurchase applicationsignee
the of the If theto debentures. claimpaymentpricepurchase

infor an allowance behalf of thethe trustees debenture-hold-of
above the value of theers of an excess of indebtedness collat-

the thesustained, effect would be to transfererals were equitable
thethe collaterals to debenture-holders for thetitle of atprice
in andclaim,were valued the towhich they adjusting satisfy

to that extent. The contract of 1894the indebtedness confers
the maketrustees to such aauthority uponno independent pur-

thatand it does not have the au-acquiredchase, appear they
in This of their claim should be dis-way. portionthority any

allowed.
the inThe contracts trustees no to-­preference respectgive
as the Trusttheir stockholders of Com­except againstexpenses

far asalso,and so the of them is securedexcept, paymentpany,
the v. H. Trustthe of collaterals. Smith N. Co.,68by pledge

The statutes no in such a424. case ex­preferenceN. H. give
the of the P. c. s. 20. TheS., 162,expenses assignment.cept

unsecured creditors of eleven cent theirto of debtspayment per
was made to of the insolvencytheprior beginning proceedings.

is how this fact in law entitles the trustees aIt not toperceived
It does thattheir claims. not butpreference upon appear pay­

relative amounts were made to themments of orequal greater
the werebefore insolvencyperiod proceedings begun,during.the

Thewhile the Trust was under trustees’'injunction.Company
claims should also be disallowed.to preference

Case discharged.

Peaslee, did the others con-J.,C. and not sit:Blodgett, J.,
curred.


