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Hillsborough,
June, 1899.

Newton, v.Ap’t, Truesdale, Ex'r.

wife,An agreement husband and into expressedbetween entered for the pur-
pose of settling respectivecontroversies theirregarding interests in joint
property held by the husband and the ofadjusting rights partiesthe

“therein, paymentand the him ofby to her a certain sum in satisfaction
”title, interest,for all her right, separateand estate in such property, do

not bar her to a of hisright distributive share estate after his decease.
The fact that a apartwife lived from her husband for yearsa few prior to

his decease is not sufficient to bar her claim for an allowance from his
estate, in the of that separationabsence evidence the was herthrough
fault or by her wish.

by probateWhether an person'allowance the court to the of awidow de-
ceased is reasonable in amount ofquestionis a fact for the trial term.

Appeal.Probate In 1849,Facts found the court. Asaby
K. and Martha J. were married. At thatEmery Emery time
he had of about and she of$2,000, $1,100.aboutproperty They
lived until the of in the1885, meantimetogether spring having
added to their 29, 1885, aproperty. April they byagreed,

under asseal, follows :writing
“ Know all men these That whereas certain dis-by presents:

and controversies arisen Asaputes of,have between K. Emery
etc., and Martha J. of said Asa K. inwifeEmery, Emery, regard
to their interests in realrespective estate,and to certain situate
in said -now in the name saidManchester, of Asa K.standing

and certain theEmery, now inpersonal possession ofproperty
said Asa K. in $15,000all to about :Emery, amounting

for same and of“Now, the of thepurpose adjustingsettling
the of the and thereto,therein to therights respective parties
end that the said Martha J. receive her es-Emery may separate
tate it is astherein, between them follows:agreedmutually

“ Said Martha J. to andEmery hereby agrees acceptreceive
saidfrom Asa K. as estate thetherein,her sumEmery, separate

of in$6,000 full and satisfaction all herforpayment right, title,
interest, and estate andestate in and to said realseparate per-
sonal in the of saidand, consideration ofproperty; payment

as$6,000 aforesaid, title,she releases all interest,hereby right,
or claim in of saidand to said real estate and the balance per-

$6,000sonal saidafter the of asproperty remaining payment
aforesaid. And said theMartha J. for considerationEmery,

and ex-aforesaid, covenants and that she willhereby signagrees
ecute all sodeeds of said real estate when to doproper required
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she out of herand further tosaid Asa K. payby Emery; agrees
all contracted and to re-her,debts hereafter byestateseparate

all therefrom.lieve and release him from liability
“ in of thethe said Asa K. considerationAnd Emery, agree-

contained, herebysaid Martha J. hereinEmery agreesments of
fullsum of in$6,000 pay-to said Martha J. theto Emerypay
andtitle,all interest, sepa-ment and satisfaction for her right,

and real estate and uponrate estate in to said personal property,
forth;herein setthe terms and conditions and for the purposes
in andinterest, and claimtitle,and he releases allhereby right,

heldsaid the same be$6,000, may byto and thathereby agrees
estate, her owninsaid Martha J. as her ownEmerj? separate

use,and and free from his interferenceto her soleright separate
and and and forever.”control, to her heirs assigns

ashim an1885, agreementJune she executed and to1, gave
“: wife Asa K. Emery, agreefollows Martha J. ofI, Emery,

orthat I will aid in manner any pro-not orinstigate any way
placedfor the a to beofceedings purpose procuring guardian

nor for the ofover the or of said purposeperson goods Emery,
andhim I furtherto and promise agreesending asylum,any

credit,histhat I will him nor onnot contract debtsany against
1,in June 1885.”date,or on or after thismanner,any way

re-aher,June and she2,1885, the was to gavepaidmoney
“ Asa K.as Received ofceipt 2, Emery,follows : June 1885.

in set-dollarsthe hand of B. six thousandby L. Esq.,Clough,
MarthaK. andtlement of matters between Asa Emeryproperty

them dated AprilJ. in of betweenEmery, pursuance agreement
29, his house.the she left1885.” the ofUpon moneypayment

Wallace,In A. C.Asa K. real estate to1885, deeded theMay,
and toofto hold the same in for the thetrust benefit grantor
releas-deed,it his in thisat Martha J. joinedconvey request.

Wallace,1891, upondower Inand homestead.ing January,
to J. New-of Asa estate Elizabeththe real3L,request conveyed

she helda declaration thatton, the and she executedappellant,
“ of said Asa K. Emerythe same in trust use and benefitfor the

into melife;the term noticethat, uponof his naturalduring
Ilifetime, convey,from said Asa in his willK. Emerywriting

tosaiddeed, all and title ininterestmy premisesby quitclaim
heor maythe said Asa orKhim, Emery, any person persons

such or personsand his decease to personrequest,thereby upon
for-and heirs andmayas he will them theirdirect, assignstoby

ever.”
houseto her husband’sIn of Martha J. returnedthe fall 1885

andleft,she1887, againand until whenlived February,there
27,K. diedno Asa Mayhad children.never returned. They

an showingfiled inventoryHis administrator1894, intestate.
estate.and no real$2,965.71,theto amount ofpersonal property
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His estate is In October, 1894,solvent the ofjudge probate,
the widow,of decreed her anupon petition ofallowance $500

out of the estate. Elizabeth Newton,J.personal one of the
heirs Asa K.,of from thisappealed decree. Martha diedJ.

and the2, 1895, hasAugust testate, sinceappeal been defended
her Theby executor. of heragainst estateinventory shows

$7,825.56.to the amountpersonal ofproperty

A.Cyrus and M. for theSulloioay Blijah Topliff, plaintiff.

Burnham, Brown Warren, andW. John H.George Prescott,3?
for the defendant.Piedell,

"Wallace, DidJ. Martha J. the ofEmery, by agreement
29, her1885, release to such shareApril theofright personal

estate of her husband sheas would be entitled at his death,to
a distributive share suchand allowanceincluding reasonable as

the of make her ? It that atprobate thejudge might appears
time her hadof she of the value ofmarriage aboutproperty

and her husband of$1,100, $2,000;about and from that time to
the date of the addedmaking agreement to the same untilthey
their was thenjoint worth about ofproperty $15,000, consisting

waswhich in the thepersonalty, husband,of realpossession and
the title to which was inestate, his Itname. also fromappears ”“the itself certainagreement that and controversiesdisputes

“had arisen between them in theirto inter-regard respective”ests in this property.
The at the time thesituation was entered asagreement into,

disclosed from the circumstances and from the in-surrounding
strument theitself, was the husband and wifejoint byownership
of inthen the husband’sproperty and ahands, disagreement
as to the amount to each. This had ref-belonging controversy
erence to the interests which each had inrespective theparty

in the lifetime of the other, and toproperty the thatportion
each should have the executionupon of the Thereagreement.
is to indicate that the hadnothing relation toanycontroversy
the share which the survivor inshould take the estate,other’s
or in thisthat, had that inmaking theyagreement, subject
mind.

The for which the was madepurpose clearlyagreement appears
in the instrument The clause,itself. of the secondlanguage

same,”for the“Now, of the refers to the con-purpose settling
about the division of this which hadtroversy beenproperty,

set inforth the theclearly clause. And furtherpreceding
“ and of the theoflanguage, adjusting rights partiesrespective

therein and thereto, to the end that saidthe Martha J. Emery
receive hermay estate shows theseparate thattherein,” parties
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instrument fixintended this to the ofdefinitely eachby rights
in the herthis and to wife estate.property give separate

instrument,terms of the shethe further to receive-By agreed
“ in full and satisfaction for all$6,000 herpayment right, title,

estate in to saidand and real andinterest, estateseparate per-
sonal And in ofconsideration that sum, she releasedproperty.”
“ all or claim in andtitle, interest, to said real estate, andright,
the balance of said theafterpersonal property remaining pay-
ment said as aforesaid.” Andof her$6,000 husband, theby

“further the toterms of her sumthat for-writing, payagreed
all her title, interest, and estate in and toseparate saidright,

“andreal andestate furtherpersonal released allproperty,”
and to saidclaim in andtitle, interest, andright, $6,000,” agreed

“that hold the her estate,she should same as own inseparate
his,her to her and use,own and sole fromseparate freeright,

and heirs andcontrol,interference and to her forever.”assigns
The thus was and to effectapt aemployed properlanguage

wife’s,division of their and to that thejoint provideproperty,
heldshould be as herportion estate, free from the con-separate

trol her isof There no inhusband. the instrumentlanguage
which the intendedindicates that that the wife shouldparties

therelease claim she have to personal estate of herany might
Ifhusband in case she survived him. that had the inten-been

tion the would doubtlessof have usedtheyparties, proper
to it. There is in theexpress nothinglanguage agreement

awhich can to be bar claimhe held to her for such share of the-
herestate of deceased husband as a iswidowpersonal entitled

to law.by
did notThe terms of the provide that theagreement parties,

andshould live that the didparties not so understandseparate,
that livedit is indicated the fact a and aby they together year

half mere factafterward. The that lived a fewthey separate
in thebefore the husband’s death, absence ofyears toanything

the theshow that it was due to fault of wife or was even desired
bar heris not itself sufficient toher, of claim an allow-by for

the theor to show that decree ofance, probate court granting
her that accountone on to be v. Slack,reversed. Slackought
123 Mass. 443.

theThe whetherquestion, allowance was reason-remaining
able or for the trial term.not, is a question

Casedischarged..

did not sit: the othersPeaslee, J., concurred.


