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of this contention, that (1) “the pins which held the boards
were nearer together than allowed in the deed of 1875,” and (2)
“the boards were more than three feet in height,” were suf-
ficient and should not have been excluded. On the question
whether he violated the injunction, which is the only one pre-
sented, it was essential to determine whether the boards dis-
placed were such as the court commanded him not to remove,
‘Whether they were the same or different is a question of fact
that should have been determined at the trial term. Upon that
issue both the propositions of the defendant were material, and
he should have been permitted to present them.

The claim of the plaintiffs that the defendant had no right to
prostrate the flashboards, even if the injunction did not prohibit
him from so doing, because the common-law right of abating a
flowage nuisance.is taken away by our flowage laws, has no
bearing on the only question to be determined here of whether
or not the defendant has violated the injunction. Therefore,
whether the right of abatement in such cases has been taken
away by our flowage laws has not been decided or considered.
Nor has the question, whether the restriction as to the pins ap-
plies to the additional flashboards which the plaintiffs obtained
the right to maintain under the deed of 1887, been decided or
considered. It does not appear, from the facts disclosed, that
the offer of defence, that “the pins which held the boards were
nearer together than allowed in the deed of 1875,”” applied to
any but the two-feet flashboards which that deed gave the right
to maintain. ‘

FElxeeptions sustained.

Cuase and PrasnEE, JJ., did not sit: the others concurred.

Hillsborough,
June, 1899,

LovEerEN, Adm’r, v. DONALDSON ¢ a.

Subject to statutory exceplion, a devise or bequest, to one who dies before the
testator, lapses and fails to take effect, unless a different intention can fairly
be inferred.

Such intention will not be inferred from the mere use of the words ¢ heirs
and assigns forever,” immediately following the name of a predeceased
devisee.

Prririox, for the interpretation of a will. TFacts agreed.
The petitioner is the administrator with the will annexed of
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the estate of Franklin C. Morrill, Iate of Manchester, deceased.
The material parts of his will are as follows: “2d. I give and
bequeath to my sister, Lucretia M. Donaldson, wife of Alfred E.
Donaldson, of Ornaga, Illinois, the sum of one hundred dollars.
8d. All the rest, residue, and remainder of my estate, real,
personal, and mixed, wherever situate and however constituted
at the time of my decease, I give, bequeath, and devise to my
wife, Angeline &. Morrill, to have and to hold the same to her,
the said Angeline G. Morrill, her heirs and assigns forever.”

Angeline G. Morrill was the wife of the testator and died in
his lifetime without issue surviving her; her heirs-at-law are
three cousins. Lmeretia M. Donaldson died in his lifetime, leav-
ing surviving her three children, her heirs-at-law, who are the
next of kin and the heirs-at-law of the testator. The heirs of
the testator and the heirs of his wife both claim the rest, residue,
and remainder of the estate.

Harry B. Loveren, administrator, pro se.
Edwin F. Jones, for heirs of Franklin C. Morrill.
Taggart ¢ Bingham, for heirs of Angeline G. Morrill.

‘Warracg, J. It is a general rule that a devise or bequest to
one who dies before the testator, lapses and fails to take effect.
Goodwin v. Colby, 64 N. H. 401; 2 Red. Wills 157. This rule
has been modified by our statute to the extent that ¢the heirs
in the descending line of a legatee or devisee deceased before
the testator” take the devise or bequest. P. S, ¢ 186, s 12.
But this does not prevent the rule operating as to the heirs of
Angeline G. Morrill, as they are not her heirs in the descending
line. A testator may, however, prevent a testamentary gift from
lapsing, on account of the death of the donee before his own
death, by the expression of such intention and the designation
of some other recipient in case of the intermediate death of the
first-named donee. 2 Red. Wills 160. But the use of the words,
“her heirs and assigns forever,” immediately following the name
of the devisee or legatee, are not alone sufficient to express this
intention and to prevent a lapse. These words have a well-set-
tled construction, by which they are held to be merely words of
limitation used to describe the nature of the estate given to the
beneficiary, and not to express an intention that a lapse should
be avoided by the substitution of the heirs in place of the pre-
deceased devisee or legatee. Where words and terms like these
have a well-settled and well-understood meaning, they will not
be given a different one, unless it appears that the testator em-
ployed them in a different sense and intended to express a differ-
ent meaning. Cressey v. Wallace, 66 N. IL. 566.
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There is no evidence in this case to show that the testator
used the words in the residuary clause, « to have and to hold the
same to her, the said Angeline G. Morrill, her heirs and assigns
forever,” for any purpose except to describe the extent of the
interest which he intended to give to his wife, and as words of
limitation merely. While the fact that the testator gave a leg-
acy of one hundred dollars only to his sister, taken in connec-
tion with the residuary clause giving the residue of his estate
to his wife, indicated that he intended his sister and her heirs
should have no greater portion of his estate than one hundred
dollars in case his wife should survive him and take under the
residuary clause, it does not indicate any such purpose in the
event of his wife’s dying before him and the lapse of the residu-
ary bequest. Such a purpose cannot be imputed to him, nor
such a meaning given to his will, in the absence of any compe-
tent evidence to show that such was his intention. The testa-
mentary gift to Angeline G. Morrill under the third clause of
the will lapsed by reason of her death before that of the testa-
tor. As to the property which she would have taken had she
survived her husband, he died intestate; and that portion of his
estate goes to his heirs-at-law. '

Case discharged.
All concurred,

Hillsborough, g
June, 1899.

Curier v. CoNcorDp & MONTREAL RAILROAD.

The exclusion of evidence tending to prove only a fact that was conceded at
the trial is not error.

A verdiet will not be set aside for the exclusion of evidence unless it appears
that the evidence was material.

Casg, for negligence. Verdict for the defendants. The plain-
tiff’s evidence tended to show that while intoxicated he was
injured by the failure of the defendants’ servants properly to
care for his safety after accepting him as a passenger, with
knowledge of his condition.

Besides other evidence tending to establish the fact of intoxi-
cation, the plaintiff offered to prove the purchase of beer by him
shortly before the accident, at a restaurant in the defendants’
passenger station at Manchester kept by one Twombly under
lease from the defendants. The plaintiff claimed that the fact
that intoxicants were there sold imposed additional duties upon
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