
v.N. MOOAE MOOAE. 643H.]

histhat,the didintoxication, notground knowing they properly
as acare for him This was the issue tried, andpassenger. upon

immaterial;this issue causethe of the plaintiff’s condition was
itNeither does to have been claimed thatappear lack of respon-

on the of the defendants for thesibility part plaintiff’s condition
anwas answer to his case. However unfounded in law either

or both of these be, it is sufficientpropositions may for this case
that were not at thethey presented andtrial, evidence toas the
fact either was immaterial andway properly excluded.

Exception overruled.

didPeaseee, J., not sit: the others concurred.

Hillsborough,
June, 1899.

v. Mooar.Mooar, Adm'x,

a note in of an debtgive existingAn offer to for a certain sum settlement is
of a than amount ofpromise paynot evidence to more the the note.new

term, of inThe the court at the trial that one the issues a case in-finding of
complicated oughtvolved the examination of and accounts and notlong

of certainjury,to be submitted to the and the submission other issues in
openthe to the ofjury, rulings exception.ease are not law to

due four notesAssumpsit, to recover amount on bythe given
Plea,the thethe defendant John Mooar to intestate.plaintiff’s

issue, with a statute ofbrief statement of the limitations.general
The show after the death ofthat,evidence tended toplaintiff’s
the the the one Jacob Mooar tonotes,of she sent notes topayee

due thethe amount due found onthem. Jacobcompute upon
notes the counsel, who,plaintiff employed$163. Subsequently

his There evi-found to be due. wasby $3,400computation,
dence to show an the defendant totending express promise by

what due of anwas on the notes. There was no evidencepay
definite ex-express sum,the defendant topromise by anypay

John,that of the result of Jacob’scept computa-upon learning
tion, wrote a note for factto the that this$163, payable plaintiff;
was communicated to the and that the defendant wasplaintiff;

to the on The defendantwilling adjust this basis.controversy
denied the but factsexpress admitted the as to the $163promise,
note.

After the to the re-the was defendantcharge jury given,
the court to aquested instruct the that an offer to makejury
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anot evidence of newwas forpromisenew note'for $163 any
denied, subjectThe toamount. request.was exception»greater

thethat would examination of ait andrequireIt longappeared
the amount dueaccount to determine on the notes,complicated

that this reason thefound for of thequestionand the court amount
theto Thenot to be submitted jury.due only questions,ought

$1,400them were whether the note .forto (1)submitted (one-
those, beenhad andon)declared whether there was.paid,of (2)

this the defendanta To Thenew promise. ruling excepted.
fora verdict thereturned the-plaintiff,generaljury assessing

the innotes, and,in the amount of answer to adamages special
to them as to the $1,400submitted found that it.note,question

nothad been paid.

H. for theDrury, plaintiff.William

Heath, theIsaac L. for defendant.

An theParsons, J. as basis of theacknowledgment infer­
of a inence new answer to the statute ofpromise limitations

“ ,contain an admission of aunqualified previousmust subsisting-­
thewhich is liable anddebt party towilling pay.” v.Engel

Brown, Anante, 183. newp. express bepromise may limited by
madeConditions a of it. Stowellv.part Fowler, 59 N. 585;H.

v. H.Cutts, 170, 179.Betton 11 N. The effect of an acknowledg­
as ament evidence of new bepromise inmay qualified the same

v. N. H.Leavitt, 245;59 v.way. Dodge Brown,Engel supra.
Hence an athat certain sum isacknowledgment due is evi­
dence of a new theto extentpromise only of the ad­amount
mitted. v. Chase, 225;Weare 58 N. H. v. Brown,Kittredge 9

379;377,H. Exeter Bank v.N. 6Sullivan, N. H. 132.124,
The found their verdict thatjury by thegeneral defendant

amade tonew the amount due on thepromise pay notes. If this
•verdict has determined it must mean aanything, new prom-

ise to the sum which should bepay found due theupon compu-
of atation accountComplicated of interest and partial payments,

whatever that sum be, but which ismight claimed to largely
exceed The of the$163. note of and themaking $163, defend-
ant’s theat time to the same inwillingness give settlement of'
the wasdebt, conceded. These facts constituted evi-undisputed
dence the inference thejustifying that defendant acknowledged
the existence of a debt which he wassubsisting upon liable and

to $163, and wouldwilling authorize apay of a newfinding
topromise did not anpay They$163. constitute admission

-that sum wasany due, or of agreater or toliability willingness
apay sum. Thegreater was notacknowledgment .unqualified,

but was the of .thequalified by limitation amount in theexpressed
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inference of adid authorize thefacts, therefore, notThesenote.
its amountdebt,the whateverto wholenew promise paygeneral

effect of thistheThe instruction limitingbe. requestedmight
such limi-In the ofshould have absenceevidence been given.

the law whichthe statement ofthe undertation, generaljury,
thishave their verdictbased uponwas given, maycorrectly

the existence ofan ofevidence ofundisputed acknowledgment
makeand admission of a to paymentthe debt willingness

asevidence toconsideration of thethereon, conflictingwithout
is nowAs the casewhat was due.an toexpress paypromise

whatan tothe whether express promise paybefore us, question
ato whata new payis due is sufficient to establish promise

isbe notdue,or find to pre-some other tribunal mayjury
thehassented for decision and not been considered. Although

held themuch due on the notes by plain-of how wasquestion
the evidence there wastiff was submitted to the uponnot jury,

made,if one wasdefendant’s newwhether the promise,question
Constru-a to only.was not limited to new pay $163promise

a newclaims,as themean,the verdict to plaintiffing general
thethe failure toit is$163, giveto more than plainpaypromise

theto defendant.have beeninstruction prejudicialrequested may
andlaw,as matter of not becauseAs the instruction was refused

ver-and theis sustainedthelate, generaltoopresented exception
dict set aside.

ofcourt, the computationThe of the questiontakingruling
the examination ofthat it involvedfrom the on thejury ground

and to be submitteda and account notoughtlong complicated
the noissues to jury,to and certainthem, presentssubmitting
488; Pike,Dole v. 64Low N. H.Society,of law. v. 67question

Weston, reachedThe result22; 599,N. H. N. H. 605.Owenv. 63
other which wererenders it to consider exceptionsunnecessary

is nottaken. the note was$1,400The verdict that unpaid
affected them and is not disturbed.by

sustained.Exception

concurred.the othersdid not sit:JJ.,Peaslee and Young,


