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the law in thattitle, possessionanother shall himjudge
inhath to beright possession.

a ofright entry,In this ease the Miriamgavejudgment
a of thethe she seizinmoment she entered acquiredand

thus executed. We areland, and the wasrecovery duly
must betherefore of that thereopinion

theJudgment tenants.for

and ofanother,Shaw executors AbramIzette
vs. N. Gookin.Shaw,

a certainholding againstG. a note S. an order him for sum indrew favorupon
S. andof I. order the amountS., which was endorsed thebyaccepted upon

as it didAlthough the order never not thatnote. was paid S.;by yet appear
G. wasto the hand of it held to be tanto,it had ever returned payment, pro

theof note.

ofa to in thisbelonging Portsmouth,of sailedS.,masterthe ship State,G.,
Virginia, thence to and back to thea United States.voyage France,on to

and aat was chartered onVirginia voyagethe arrived to Bor-After ship
to directinghis executor wrote him theS. and toG,,deaux, died, pursue

toto himself a debt due him from S. out of the first earn-voyage, and pay
out to beturned and it appearingof The estate notings insolvent,the ship.

hewhen towas aware of this wrote it wasG.,that the executor held that G.
againstof the said debt thethe amountcould not retain executor.

a debt which has accruedan executor to recover toIn an action him as suchby
toduehis a debt the defendantdeath of fromafter the thetestator, testator

is not a set-off.
earnings generalhas no lien its as aof aThe master creditor.uponship

Assumpsit. wasThe first count anupon account annex-
count forThe second wased to the writ. hadmoney and

cause was submitted to anreceived. The auditor, who
facts.thereported following

1829,On of the defendantthe 25th sailed fromAugust,
Izette,Portsmouth, State,in this as master of the be-ship
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Shaw ahettoto thencea Virginia,onShaw, voyageto Abramlonging
Gookm.arrivedTheStates. shipto the UnitedandFrance, back

wasthe 2d September;in onRichmond, Virginia,below
onBordeaux the 7th September;on a tochartered voyage

4th No-October, on theandon the 9thcommenced loading
Jamesdownand on her wayloadedwasvember, 1829,

Williama letter fromreceivedwhen the defendantRiver,
of thecase,in himadvisingthisone of theShaw, plaintiffs

October, and directingthe 14thShaw,of ondeath Abram
thethe and applyto bestship advantage,thehim to employ

and todue tothe debts himselffirst toearnings discharge
R. W. Pulsford.&

Balti-toand the returnedThe was pursued, shipvoyage
Goolrin, todefendant,the remittedmore in 1830.June,

his ownand infrancs,thousand retainedthe Pulsfords three
a him bydue on giventhe balance05,hand note$1049

34,1828, ,$1304 paya-the 12th forJune,Abram Shaw on
is toand this suitinterest; broughton demand withble

ofretained in the handsthe of 05 sosumrecover $1049
defendant.the

asthe note him aforesaid bydefendant filed givenThe
in case.Shaw, as a set-off thisAbram

andefendant drew order1828, theOn the 25th August,
Shaw,favor of Thomas toinShaw for $220,Abramupon

to on the1828, be endorsedbe on the 16thpaid September,
Shaw, andbywas Abramorder acceptedsaid note. This

theamount of1828, the order wason 16th September,the
neverthe note but the order has been; paid.endorsed upon

theShaw's estate is in insolventadministeredAbram
factand is in insolvent.course,

defendant,the contended that the letterBartlett, for of
William one of the theShaw, defendantplaintiffs, directing
to ahimself,the and himcomplete voyage pay rightgave

into retain his amount of thehands the note.
abe,But he had on the earningshowever this lienmay
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aof and to retainship,the them until the note wasright
72,Reaniman;4 R. 91. Lane 11Mass. vs. do.paid.

Hancock; 77: 12 Refers’ Admi-Lewis vs.' Caines Rep.
1223; 251; 931;1 Burrow 2 do.494;ralty Rep. Cowper

3 285; 227;P. 1 D. E. 112 2 East485; andB.Sf &
3 158.Cranch

The order but not is not on theaccepted paid, payment
endorsed,note, although

E. for the The direction which Williamplaintiffs.Cutts
to to out of the earn-Shaw the defendant himselfgave pay

of the was under a Heings ship, given misapprehension.
was insol-not then that Abram Shaw’s estatewas apprised

and the be laid out of the case. 17vent, direction must
Hill;R. 3 Wal-380, 261,Mass. Walker vs. Pickering

15Prentiss;3 M. S. vs.344,ker vs. CoxBradley; &
8;Mass. R. 207 John. 120.

the note.defendant had no lien the forThe upon freight
for services in were dissolvedprevious byliens voyagesAll

the note.taking
of the order A. was,Shaw under theacceptance byThe

circumstances, oftanto the note he to thepayment pro gave
defendant.

of theJ. delivered the court.Richabdson, opinionC.
the defendant in favor of T. Shawdrawn byThe order

and must,testator him under the cir­by accepted,theupon
abe considered as of the note thecumstances, payment

tanto. ofThe estate the testator isholds, prodefendant
T. Shaw. If the defendant now had the orderliable to

3 Ev. 41089;different. Starkie’sbemight Esp.the case
vs. 5 D. E.159, 517,P. Dangerfield Wilby;N. C. &

Rickman.vs.Richardson
avail himself of that note a set-the defendant asBut can

of has heplaintiffs case,the in this oroff the claimagainst
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in this shawet»nrecoveredtobetheto retain money soughtaright
Oooim.?of that noteincase satisfaction

toa debt which has accruedsues forWhen an executor
theit is settled thattestator,ofdeath thesince thehim

testator,him thea due to fromset-off debtdefendant cannot
103,Willesof distribution.this alter the coursefor would
264,13­ Willes;R.4 John. C.vs. Thompson;Shipman

93,1 RogersonN. P. 180; Binghamnote Buller's(a.;)
479.N. H. R. 419 andLadbroke;vs. 2

the received the afterfreightwhen defendantcase,In this
astotestator, a accrued the plaintiffsthe death the debtof
asreceivedit is clear the note cannot beexecutors and that;

availthena a debt. defendant cannotset-off to such The
wascase, itas a in this unlesshimself of the note defence

hea lien the received.upon freight
the toto defendant pur-of ShawThe direction William

of the ofout first earningssue the and himselfpayvoyage,
;of the italter law case becausedoes not thevessel,the

W. Shaw then knew that the estate wasnot thatdoes appear
insolvent.

a hasIn the of no lien thecaptain ship upon.England,
101, ;for Wilkins vs. Carmichael­ship wages Douglas—

for debts incurred him fornot ormoney expended by repairs
Christie;East vs. has426,the noron voyage Hussey—9

his or disburse­wageson the for for hisfreighthe lienany
the the 1 B A.of ship duringon account voyage.ments &

vs. Plummer.Smith575,
4of Baring,case White vs. N. P.But in the C.Espin.

ofheld the acaptainLord that had a22, Kenyon ship lien
and for engagementson the entered into onfreightgoods

now tothe And it seems beaccount of settled in thisship.
has athe master of a lien onthat thecountry, ship cargo

co-extensive with the made,and advances and thefreight
for the use ofbyliabilities incurred him the theship during

670, Bokkelin,vs. Van 37 Masonvoyage. IngersolCowen
R.2­ 64­ 11 Mass. Abbot vs. 150.; 72, Shipping
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A lien to this extent is perfectly ;reasonable but a lien in
of a of afavor vesselmaster the for allupon freight that

owner,be due to him from the onmay any account, can
be sustainedhardly upon principle. case,In this why

be onshall this defendant placed inany different ground
note,relation to this from other We seeany creditor ? no

reason. note had noThis connexion inwith the voyage
which the was earned. Accident thefreight placed money
in his and he can tohands, have no better retainclaim it
than other creditorany had,would have if it had by acci-

hisdent come into hands.
Nor is there case that countenance toany suchgives any

a lien. The case of vs. 3Butts, 140,Hodgdon Crunch
has been misunderstood. It not said in that case that ais
master of a aas a have lienmay, creditor, onship general

arose,No questionthe offreight. discussed,lien was or
“case. justicedecided in that The chief thesaid, freight

“ been Butts,had applied under thepreviously by authority
“ Hamiltons, to the of aof the debt due topayment himself.
“ as,a creditor,had a togeneralHe retain thatright, freight
“ the owners or theiroriginalas Theassigns.”against amount

Butts,that theis,of this having applied underfreight, the
to hisowners,of the own had aauthority pay debt, right

them andto retain it their and itagainst assigns, amounts
to more.nothing


