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a.Levi vs. Thomas Nesmith etAnderson et a.

trespass quart entryfor anyearsLessor for cannot maintain clausum fre&it
upon possessionland theduring term,the the and while it is in of lessee.

This forwas an action of andtrespass, enteringbreaking
of in Windham, awaythe close the andplaintiffs carrying

a bark mill.
issue, itcause was tried theuponThe general —when

seizedin evidence Davidappeared Campbell, beingthat^one
the locus in on the 12th of 1830, conveyedof April,quo,

and ofsame to the that on the April,the 15thplaintiffs,
belong-defendants and a1831, the entered removed hopper

to a bark mill on the premises.ing
On the of it that thedefendants, plain-thepart appeared

tiff, the of theOctober, 1830, deed,on 29th demisedby
forin to John the term of five fromPage, yearslocus quo

that on1st of 1831—and the said first ofdayApril,the
entered and tookthe said and hasPage possession,April

insince continued possession.ever
on theit of the thatpartBut further appeared, plaintiffs,

of the ofenteringthe time of the andefendants, agentat
land,the and told defendantswas theplaintiffs uponthe

to meddle with the property.not
consent, subjecttheA was taken for plaintiffs, byverdict

of the court the above case.upontheto opinion

for theBartlett, plaintiffs.andBelton

the defendants.Gaw, forPorter and Me

of It beingtheGreen, opinionJ. delivered the court.
of whicharticle, takingfor theadmitted in this case that the

asrealty, passedis of the andpartthis suit was abrought,



ROCKINGHAM,

lessee, questionthe onlya. to thesuch John Page, plaintiff’s
a. tres-a maintainis,decision whether lessor for canyearsfor
~~ a who does anclausumpass stranger,againstquare fregit

in actual posses-to the estate while the is thelesseeinjury
sion, under the lease.occupying,

actionis said all ofIt the that the theby authorities, gist
inof clausum is the disturbedtrespass beingquare fregit,

and itself would;the of the this ofpossession property
who the actualseem to that but he hasnoimply person

;to but the authori-can be entitled such actionpossession
are to the same effect.uniformlyties

“5is in Abr. OnlyIt said Bac. the whoperson160
i! of tohas in fact real which anpossessionthe property
“ ofdone,has been can maintain an actioninjury trespass
“for the because the of an ofgist action forinjury, trespass
“ an to either real or isinjury personal beingtheproperty,
“ in ofdisturbed the the and thepossession property, having
“ not,the does the of realproperty in casegeneral property,
“ it does in the ofas case draw to it apersonal, possession
“ in fact.”

inThis is substance in all therepeated authorities on the
andsubject; it is believed that no instance can be found in

law abook, whereany lessor has maintained that action
under such circumstances as exist in this 1case. Chittys

;Pl. 5175 ;East 3485—487 Wilson 292.
The question under consideration has tonever, our recol-

lection, been discussed in this court until the action,present
for the reason, as is that thesupposed, of theunderstanding
court and bar has been, thatuniformly trespass clau-quare
sum could not be sustained, but that an action on the case
was the andproper only remedy.

This view of the law in relation to this case accords with
a ofdecision the Supreme Court of New-York, 1806,made in
in a more doubtful case than the present. The action was
trespass clausum,quare and bybrought the lessor for an
injury todone his land while in the of apossession tenant
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at and not tres-and itwill; was decidedexpressly thSfsease
the thatpass ground possessionwas the remedyproper —on

in to maintain anfact of real was indispensableproperty
1 511.John.action clausumquare fregit.

a subsequent ease,referred to in whenThe decision was
doubts,had when theKent, stated, questionC. that heJ.

of the ofarose,first had theadoptedbut restfully opinion
the 3court. John. 468.

But the counsel for the has toreferred us theplaintiffs
case, Jackson, 519,et al. vs. 11 Mass. R. asStarr opposing

\wthe have entertained,views hitherto and militat-directly
with the ining foregoing decision and from anNew-York;

examination of those cases we an differenceentireperceive
of inopinion the two oncourts the sameprecisely question.

It here be remark,to that the two cases refer-may proper
red to differ from the one before us in the that inparticular,
those cases the was at theonly will of thetenancy plaintiff,
whereas in the case for decision the was for fivetenancy

under ayears, written lease from the With thatplaintiff.
distinction in it isview, for our in thisunnecessary purpose

to ofcase the either ofadopt those courts on theopinion
particular on whichpoint their decision was how-If,had.
ever, the decision inof the court New-York is the correct

itone, would seem to be ofconclusive the case, aspresent
it ifmust be that aadmitted, lessor cannot maintain tres-

his will inwhile tenant at ispass possession of the aland,
lessor whose tenant is in the actual land,ofoccupancy the

aunder lease for cannot beyears, surely entitled to such ac-
tion.

In the case decided inexamining weMassachusetts, are
not aware that the that actualgeneral principle, possession
is tonecessary ;maintain clau. istrespass contravertedqua.

thebut opinion seems founded on the conclusion that the
of apossession tenant at will is the of the land-possession

lord, The incourt that case, of the aspeaking ofright
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“;tolessor maintain trespass, say somePerhaps difficulty
“ would exist in case of atechnically committedtrespass
•‘ soil whileupon in the actual of a forlesseepossession
“ because the lessoryears, has not the of andright entry,
•‘therefore it may not'be considered as his close which was
“ andbroken :entered but where the anoccupant onlyhas
“ at will,estate atmay terminated,which moment beany
“and where the is of a sort estate,to determine theinjury
“ ofwhich was the subjectthe thing being destroyedvery
“ the closeit too much of refinement to thatit, saypartakes
“ andfreehold,of theis not the close of the ownerbroken
“ is not a on histhat the doneinjury trespass property.”

theunable to reconcilewe have beenwhole,theUpon
his lesseea for to sustain whileof lessor years trespassright

isthat actualis in with the principle possessionpossession
theaction. the timesuch Duringto maintainnecessary

ofthe lessor has no rightis infor years possession,lessee
on the land in the sameliable forand he is trespassesentry,

tenant,of aThe possessionother person.as anymanner
ofdeemed the thepossessionsomeis, purposes,it true foris

ofthe actual possessionrequiringa casebut inlandlord;
toowould muchpartakeitsuit,to hissupportthe plaintiff

a forof tenantthe possessionto thatsayinconsistencyof
at the samewhenlandlord,of histhe possessionisyears

ofto an action tres-himselfsubjectwouldlandlordtime the
thefromland without permissiontheentry uponanbypass

tenant.
to this actionanyacquire rightnotcouldThe plaintiffs

forbidtime,at thethe whopremisesonan agenthavingby
It does notthe article.away appeartakingdefendantsthe

to be there.any righthadhethat
set aside and nonsuit.plaintiffsVerdict


