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as to the esti-, and there is asetoff on execution varianceWhere land has been
and the officersthe of themated of the landvalue between appraisersreport
to theand asgovern,the officer’s return is is conclusiveto levy.return,

not.stranger, willagainst thoughin the of lies a wastenatureCase, waste,

in thequitclaim,releasing all his rightWhere an premi-individual conveys by
ofsubject toses to the estate is stillduringanother his impeachmentlife,

to theunless there is contrary.waste, express provision

Clearing juryof found to be bad is waste.the husbandry,land, by

This an of waste.was action of case in the nature The
Forsaith,declaration that one seizedalleged beingMargaret

life,of a ofChester,certain in for term her and.close the
reversion,the of the that the defend-plaintiff seizedbeing

ant, 1832, close,on the 10th of and cutJune, entered the
trees,down and thecarried hemlock toaway eighty injury

of the plaintiff’s interest.reversionary
There was also a incount trover for the trees.
The cause was tried the when itupon issue,general ap-

¿ocusthat one T.peared Forsaith seized of the inbeing
on the 26th of deed toJanuary,quo, 1816, by conveyed

Margaret title,Forsaith all interest,his estate andright,
of,demand, in and theunto same the natural life ofduring

the said Margaret.
It further theappeared, that plaintiff, recovered ahaving

T.judgment Forsaith 35against debt,for and 13$271 $23
ofcosts sued asuit, out writ of execution, and caused the
tosame be extended the said land theupon 28th of Octo-

ber, 1826.
The stated, in their ofappraisers certificate thatappraisal,

sáidthe and twoland, other tracts which they appraised,
ofwere the value of that them off94,§213 and setthey

in,full officer,in satisfaction of the hisexecution—-but the
wit.,return stated the toexecution be in tosatisfied part,

the offor sum 68.§1.97
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It further appeared, that to de-previous the of theentry
fendant, one James Dunovan with For-bargained Margaret
saith to clear two acres of the locus and to hisin takequo,

in andpay timber, that there was the two acres betweenupon
andfifty trees :sixty That the defendant with Dun-agreed

ovan to him cuthelp the timber, and thehaul the tologs
ofmill the todefendant, be sawed into and hisboards, take

team,in boards: andpay that the defendant furnished a
and assisted in and the to the andcutting mill,hauling logs
took ofpart the boards in payment.

On the of thepart defendant, one witness testified that
the trees the two acres were in thatupon small, andgeneral

was ait part of land toproper the be cleared and turned
into pasture.

The in acourt the whether,submitted it to tojury say
course of the landsit was to cleargood husbandry, proper
—what was the of to the reversionamount donedamage

whatby the land and the andtimber,clearing taking away
was the value of the the land.upontimber

aThe not in course offound that it wasjury proper, good
toand thatto the thehusbandry, land, damage arisingclear

the$23,the interest was and the value ofreversionary
timber was 50.$13

thea fortaken, consent,verdict wasWhereupon by
to ofplaintiff, subject the the court the fore-opinion upon

case.going

defendant,the thatBartlett, for contended the plaintiff
had offered no evidence of a title to thelegal reversion;
that claimed thethe under which he was aslevy imperfect,

a the atofficer had set off the land at less sum than amount
it awhich was That the isappraised. appraisers’ report

of return,thepart officer’s he cited et al. vs. HarveyMead
al,et 2 N. R.H. 495.
It was thatcontended,further of wasthe action waste

created,where law,the reversion was act of notby and



term,December 1834. 17*4
Chase4act.the ownwhere became the reversioner hisparty by

Ilazeltoii.existed,of ifaction,Kent’s 78: That the anyCom. right
':life and not awas for against strangerthe tenantagainst

a actionthe Gloucester ofgaveThat Statute only rightof
That the tenant was thethe tenant: ostensibleagainst

to thatowner, reversioner,and was the butresponsible
to tenantwere the inmerely,responsiblestrangers —and

54, a;of these cited Lit. JacksonCokepositionssupport
; 84 32 Dane’s;on Actions 332 Ab.SystemReal Swift’s

C,133, 6 and Waste78, 11, ; Dig.,art. sec. Com.chap.
203, Brewer; 191;3 Pick. vs. 5 Pick. 114; Johns.Fay

431.
cited 3 ;That no committed he Dane 337 7waste was

3 Ev. 1668;do. 431; FindlayJohns. 18 Starkie’s227;
vs. Smith, 6 134.Munf.

to asobjectionin the tofor the plaintiff, replyPiUsbury,
14cited vs. Mass. and con-20,the Williamslevy, Amory,
conclusive,that the return and couldtended officer’s was

thebynot be contradicted appraisers.
for wholife,Also that the tenant or became suchyears,

is liabledeed, devise, or to an actionby otherwise,grant,
who actbyof waste in manner as one becomes sothe same

of I. is alaw, Gloucester,and that Statute 6 Ed.the of
Sackett,of law. vs. 8 314:our common Sackett Pick.part

4341 ; ;Jackson on Kent’s 7820, 332,Real Actions Com.
Land,3 103Dinsmoor, ;Brown vs. N. H. R. Woodfall’s

7.252,3 note446;and Ten. Sound.
was thatfarther, plaintiff’s counsel,It thecontended, by

as to the lifein this case was such renderconveyancethe
:to of waste That thesubject convey-estate impeachment

ofwas a did to arelease, grantance mere and not amount
and whichan estate of the rights claimsindependent party’s

reversioner.accrue to assubsequently himmight
b.301,Lit.A release to a Co.cannot amount grant.

anof exceptwasteNothing can fromexcuse impeachment
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to that 8 Pick. the court314,condition effect. Inexpress
will’‘that tenants are for thesay, waste, unlesspunishable

“ or lease but ex-excused them —and annothingexpressly
ofdeclaration intents thatsuch should have effect.”“press

cited 345, b;also to thisHe Lit. andpoint, Shep.Co.
345.Touch.

waste,the lifeIf estate in this case is not forimpeachable
still the of the trees when cut is in the heproperty plaintiff,

the inheritance,of the and andowner reversion there-being
fore he is toentitled recover on his the valuecount in trover
of astimber,the byassessed the jury. Herlakenden's

4case, Co. 63.

Upham, J. delivered the Theof the court. locusopinion
inin this case was T.quo the of oneoriginally property

Forsaith, who had created a bylife estate the samein
thegrant, retaining reversion in himself. The plaintiff

attachedsubsequently Forsaith’s interest in the premises,
and caused the same to execution;be set off on and this

isaction brought against the defendant to the dam-recover
done Mm toage by the which thereversionary interest

hadplaintiff thus acquired.
An exception has been taken to the title of the plaintiff

return,his for theby levy, reason that the theirappraisers/in
that the land was set offallege in full satisfaction of the

execution, whereas the itofficer to have been set offalleges
in satisfaction of apart the at than thatexecution, sum less
named by the 26, the ofappraisers by amount his fees.$16

It contendedis onthat, account of this variance, levythe
void;is but this conclusion cannot be sustained. The ap-

praisers’ report constitutes a portion of the officer’s soreturn
far as he relies itupon it;and thosebut in casesadopts
where there is a variance betwixt the of thereport apprais-
ers and the officer’s return, the officer’s is toreturn govern,
and is as toconclusive the levy. This doctrine was holden
in the case of Nudd,Lucas and at inJulythe last term
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inand is also connGrafton, sustained the Massachusettsby
Hazeltonvs. 1­4 20.Williams Mass.Amory.

theIt .is that lies where reversionalso contended waste
is it beencreated act of and not where has createdlaw,by

distinction,the act of the As a for this itreasonby party.
case, inlies,is said that no action of in such favourwaste

estate,of because hethe of an intermediategrantor might
a if heforfeiture,have forsecured himself covenantby
whereas theinterest, whenchose to remaininghisprotect

for theestate law canlaw, only provideis thebycreated
a.2 300. 2 Saunders 252.of the reversioner. Inst.security

itbut haslaw,This was the case the ancient commonby
andMarlebridge,been since the statutes ofalteredlong by
hasI.,of Edward wasteso that since the 6thGloucester,

hasreversion beenlain in all whether thecases,in England,
here, socaseor and is thelaw, not;created act of suchby

theseWhetheradopted.far as those statutes have been
law oura of our common courtsstatutes constitute portion

to decide. are consideredTheyhave not been called upon
law of Massachusetts,as of the soexceptas adopted part

Sackett;statutes. Sackett al. vs.far as modified their etby
309.8 Pick.

is not the here This actionremedyBut waste proposed.
lie a either the lawbydoes not commonagainst stranger,

statute. The Statute Gloucesterby onlyor the ac-givesof
of waste the tenant for or aagainst life,tion term of years.

is of aremedy highly penalThe tocharacter, designed
those to theprivy estate,bear trebleagainst giving damages,

for theand wasted—andjudgment place is tonot intended
the rule ofalter wheredamages have beentrespasses com-

abymitted stranger.
in the nature is aCase different action. Thisof'waste

a lawis common attended with ofremedy, the imposition
and is notordinary merely, in its char-damages possessory

acter. It does not require that the defendant beshould
as orlessee, is the case in actioncharged assignee, which an
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of 2 Saund.waste, 234, or the writthat should conclude
the waste to tostating have been the of theby disinheriting

;285,Co. Lit. a there isplaintiff: and in its cha-nothing
toracter its anecessarily prevent lying against stranger.

There are cases of incidental it neverwaste, where seems
to have been controverted but an action of this description
will lie a Thus it asagainst stranger. reversioner,is said a

awell as lessee for years in of hisrespect possession, may
an action thehave caseupon a for surround­against stranger

land water,his with his treesing whereby became corrupt
to the ofand hisdecayed, prejudice inheritance. And the

mayof the manor have anlord action the caseupon against
whoa cuts downstranger trees a of hisupon tenement
to the ofprejudice hiscopyholder inheritance. Dig.Com.

;on the caseAction a. 2 3misfeasance, 131.209,Lev.for
The in thisremedy action is co-extensive with the liability

to whether theinjury, from tenant or a and thestranger;
tohas a rightreversioner elect against whom to proceed.

of no authorityWe know which restricts the action of case
ofnature waste within lessin the and welimits; itthink

be sustained amay reversioner aby against for anstranger
to the estate while ininjury reversionary the andpossession

;aof 1tenant. Chit. 142 1occupation Saund. 322, n 5 ;
57 vs.;Lit. Elliot 2Smith,Co. N. H. R. 430; Brown

;Dinsmore, 3 N. 103vs. H. R. Randall vs. Cleavland, 6
Conn. 328.

isThere another question which arises in this case,—
whether this of theconveyance life estate is without im-

of ?peachment waste It ais conveyance, which For-by
“the ofsaith, thegrantor estate,intermediate releases and

all his“quitclaims right, title, interest, estate and demand
‘‘of, unto,in and the in question, to havepremises and to
“hold the same theduring natural life of the grantee.”

These dowords not seem necessarily to convey any
greater or different estate than a life estate created actby
of law. Where the life estate is created by the act of the
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remedyhishasthat heit settledwe have consideredparty
Hazel ton.theincase,ofactionanreversion, byto thefor an injury

exists, the oughtpartya remedyIf suchof waste.nature
or expressedhis evidentit except byfromtonot be precluded

individualanform of barringusualtheAndintention.
:: without impeachmentconveyanceisremedy byfrom this

of waste.”
toseemcounselcited the plaintiff’sbyThe authorities

forto his tenantfee“if a tenant in releasein thatbe point
of waste.” Co.an actionshall haveyet helife all his right,

“ fee, andland inseized ofif one beb. And345,Lit
afterwardslife, andto another forof ita lease“makes

“ tenantlife of thefor thein the landall his rightreleases
“ claim,have orheirs shallhe nor hisso as neitherlife,for

fpr life ofland thein thator rightany thingchallenge
oris extinctreleaselife, by nothingfor“the tenant this

“ werewaste, thatof ofcauses actionbut thedischarged
that shall afterwards."cause“then, any happenand not

345.Touch.Shep.
in case is similar inthisconveyanceWe hold that the

cited, and that a life estate conveyedthosetoits character
instance, is tosubjectas named in thisterms, impeach-thein

of waste.ment
: andsubjectis a to much discussionis waste openWhat

no waste been herethat has committed.it is contended
tenant be to in alterationmay go anyrHow far the permitted
of or alteration wouldanyof course whetherhusbandry,the

has not been in thisin this determinedrespect,allowedbe
State.

subjectdoctrine on the of isThe American Waste some-
law. It has inwhat varied from the been holdenEnglish

land, whollythat where wild and uncultivatedNew-York
felltimber, leased,covered with wood and is the lessee may

for culti-of the wood and so as to fit the landtimber,part
itvation, without liable for : and it is said thatwastebeing

YOL. VII. 23
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must be left to the sound discretion of a jury, under the
direction of the court, to determine to what woodextent

bemay cut, before the tenant is ofguilty waste. There
are similar authorities in some other States. Jackson et als.
vs. N.Brownson, 7 Y. 227; vs.Rep. Hastings Crunkle­

13ton, Yates' 261;Rep. vs. Smith, 6Findley 134;Munf.
Crouch vs. 1Puryear, 253­Randolph's ; vs.Rep. Parkins

2Cone, ;339 ditto 110Hayw. ; 4 Kent's Com. 77.
There can be no hesitation in that aholding upclearing

of land, which a have asjury badpassed upon husbandry,
and where isthere no that thepretence trees cut off are for
firewood, or of thefencing, any botes allowed tenant,to the
is waste. The exceptions taken cannot and thereprevail,
must be

theJudgment verdict.upon

Bell vs. Bartlett Adv.

State, a judgment replevinin this for the defendant in must be for the value
replevied, damages,of in athe chattels and not for return of them.

replevin byprescribedbond theThe statute does extend to a judgmentnot
rendered on a review of the action.

a bond,Debt datedupon replevin 1827,November 20,
the of was tocondition which the suit inprosecute replevin
until the same ended,was and such costs andpay damages
as the defendant in recover.replevin might

a ofFrom statement itfacts that at theappeared, date of
the bond one H.Charles Brown instituted an action of reple-
vin oneagainst Benjamin Mathes, which theupon sheriff
replevied sundry goods Mathes,chattelsand attached by


