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Pickering vs. Marsh.

toandsignedof S. and a asat the promisedrequest note, surety, theyP., B.?
signedalsoThe to a and washim. note was made bank,indemnify payable

M. asS. and as and was drawn to be executed principal,sureties, byby B.?
ofbenefitbut the note was in fact made for theafterwardswhich was done,

madeat the and afterwardsS. who it to be discountedand B., bank,procured
collectedbut the banksignersAll of the notethe failed,partial payments.

theforB. of theirassignmentof P. —S. and made anthe balance property,
P.andof firstof their endorsers or creditors the class,exclusive benefit

and underand demandsreleasing ,executed from all claimsthemit, thereby
him-describingthisassignment lie claimed the amount note,the paid upon

afterwardsnotself as that P. couldtheir and it was allowed. —Heldindorser,
asorforagainst him,sustain action M. for either asan paid, suretymoney

for S. and B.with him,co-surety

Assumpsit referee,of athefor Frommoney reportpaid.
facts, it appearedof thewho, the statedby agreement parties,

Sher-anddefendant,on 1827, Marsh,that theAugust 14,
the plaintiff,and Blunt, Blunt, Pickeringburne Robert and

note, Piscataquaa to thejointexecuted and several payable
notetheBank In$1000,for in and grace.sixty days

sureties,others asMarsh was and thedescribed as principal,
and the note was in fact made exclu-was so but itsigned,

for of andthe benefit and Sherburnesively accommodation
at theBlunt. as surety,thePickering, signedplaintiff,

of note wasrequest Blunt, signedSherburne and before the
Marshby as and at that expressly prom-timeprincipal, they

ised to him. it to beindemnify They procured discounted
at the bank, and received all the avails of it.

and Marsh forhad both lent their names the4Pickering
instances,accommodation of Sherburne and Blunt in other

either in a form,similar or as endorsers of the notes of Sher-­
burne but hadand-Blunt, they no such connexion in business
with each other.

Sherburne and Blunt made thepartial payments upon
note, abut was 26,balance due the 1828. whenbank April
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Pickeringat thatbeingand Bluntall :the failed Sherburnesigners

Marsh.to asthem,indebtedand Marshto Pickering,time indebted
was signed.the notehe was also at the time

aof andPickering,the gen-collected balanceThe bank
the exclusive benefitforeral of theirassignment property,

beenof the first class havingof their endorsers or creditors
the creditors whoBlunt, wherebymade andby Sherburne

all and demands what-claimsit them fromexecuted released
this andassignment,a tosoever, partybecamePickering

one founded this noteuponother claimsamong presented
ofto Sherburne andtestimonythe and used theassignees,

allowance of it theBlunt, byand to theMarsh, procureof
was in these words:—The claimassignees. specified

“ 14, 1827,note, dated as their in-AugustFor Geo. Marsh’s
-------dorser,” $766

Interest, &c.
full,It was allowed and ain received dividendPickering

it.upon After claimed of athis, Marsh Pickering discharge
from any note,the thatliability on alleging Pickering had

to if hepromised him theprocured ofdischarge assignees
to allow theSherburne and Blunt note their honora-among

it,ary and dividend butpay uponpaper, Pickering replied
that circumstances had altered.

Cutter, for the plaintiff.

Bartlett, for the defendant.

inParker J. The note wasquestion made for the ben-
Blunt,efit of and theSherburne although defendant executed

it as and ;the other as andprincipal, parties sureties the plain-
tiff must fact,have known this for he put his to itsignature
at the ofrequest Blunt,Sherburne and before the defendant
had andsigned it, on their indemnifyto him. Itpromise is
incredible that he should not have that itunderstood was an
accommodation fornote, benefit, whytheir for should they
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Pickering defendant,tonotes be executed forprocure the which he
Marsh. had at the time,not and their own ofsigned give promise

indemnity.
far the have affectedHow this factknowledge mightof

■the to cali the defendant asplaintiff right principal,updii
thenote,the been to the andplaintiffhad compelled pay

it Anthere,matter rested is to decide. accom-unnecessary
knowl-is the merebymodation notacceptance discharged

such, notwithstandingandof another that he ispartyedge
asthe ■ the defendant signed principalplaintiff knowledge

descrip-of Sherburne and theBlunt,for the accommodation
that thenote have been evidencein the might perhapstion

in the charac-intended, to to standplaintiff,defendant as the
to considerand authorized the plaintiffof haveter principal,

no sub-there beenhim as the actual hadand treat principal,
397, War-3to alter the case. Wend.transactionssequent

vs. Price.ner
agreedand Bluntcircumstance, that Sherburnealso,The
of hishimnot have deprivedtheindemnify plaintiff mightto

wouldif the plaintiffas principal,defendanton theclaim
such. 4 Wend.to hold him asahad rightfor that havebut

vs. Blanchard.Beaman432,
to the balancecompelled payafter beingthe plaintiff,But

and BluntSherburnenote, made a claim uponthedue upon
Thisthem.as due him froma debtthe whole amountfor

indorser, surety,oras theirfor money paidmadeclaim he
suretyasto forindemnify signinga himpromiseand not upon

adefendant, for contribution as withco-suretynorof the
for him.them

was truththe that it in theironly groundwas uponIt
it could have beenthem,a for thatsuretyheanddebt,

testimonyand he used theassignment;theirunderallowed
toof establishand Blunt and the defendantof Sherburne

fact.that
bemustand BluntUnder these circumstances Sherburne

to been princi-to havepartieswith theserespectconsidered
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sureties, Pickeringaccord-as theirdefendantandplaintiffand thepais,
Marsh.inmannerthenotwithstandingcase,of theto the truthing

was drawn.which the note
andallowed,wasestablished,claim,■ thusThe plaintiff
thedischargedof assignmenthe the indentureby executing
Hewhatever.all and demandsclaimsreal fromdebtors
theand treatto turn roundbethis permittedcannot after
theinIf he had an electiona also.asdefendant principal

tonote,theof intheinstance, descriptionreasonfirst by
existit no longercanas principal,consider the defendant

to be the actual prin-and Bluntknowingwhen Sherburne
andhim,to indemnifyhe their promisecipals, signs upon

debtors,them the realasuponafterwards makes his claim
dis-and them asurety, givesas theirhimselfrepresenting

charge.
aas adefendant, co-surety,of theheNor can recover

has not been receivedthe balance whichcontribution for
and Blunt,of Sherburne becausethe avails of the effectsfrom

de-that ground,in this case theuponshould he recover
to anda to resort Sherburne Bluntfendant must have right

be com-theyand would thusforimmediately repayment,
ato the of the demandportionindirectly pay plaintiff'pelled

he and them.dischargedwhich has releasedfullyfrom
a with the actual debt­entered into compositionHaving

them,of the andfacts,with fullors, dischargedknowlege
dis­him are alsowere in truth co-sureties withthose who

indorser,a drawer,the same thatprincipleuponcharged,
is a from the holderor releasesurety, discharged byguarantor

to thenote,of bill or indorser oracceptor, prior principalthe
62,2 Bos. vs.;3 R. 49 and Put. Englishdebtor. Esp.

vs. 1688,6 Mass. Johns.Darley; Sargent Appleton;
4Wilson;; 410,Ves.vs. 1141, Lynch Reynolds Exparte

4Jones; 360, Brown506, vs. Ward.Barn. Cres. Lewis&
; 4; R. vs. Baldwin560,vs. Williams 2 Johns. KingCh.

221, vs.N. H. R. Bank KentGrafton
theJudgment for defendant.


