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Hyde.J. Brewster vs. H.

A at a town in of ahighways,of chosen holdenmeetingsurveyor pursuance
hadjusticewarrant a of the who the circumstancesissued underpeace,by

no a the legalto issue warrant for not to awas held havepurpose,authority
legaltitle to the of nor foroffice to make a distressanysurveyor, authority

taxes.

aholding meetingWhere of town was given postingnotice the warrantupby
meetingof a the was held legal.instead to beitself, copy,

Trespass de bonis The defendantaspertatis. attempted
to of as ofsurveyorthe thejustify taking goods, highways

a tax assessed inin for the that townOssipee, upon plaintiff
the 1830.yearin

was to of theThe cause submitted the determination
:the factsupon followingcourt

March,At thethe annual of town of inOssipee,meeting
1829, S.,E. and W. were tookW., selectmen,J. S. chosen

office,the oath of and acted as that Noticeyear.selectmen
selectmen,of the of said was thebyholding meeting given

theby warrant instead of aup copy.posting
9,At the of the holdentown,annual Marchmeeting

and1830, the same were chosenpersons selectmen,again
Notice, of thehowever, meeting,sworn. last mentioned

was in the same asmanner in 1829.given
Soon last twoafter this was made tomeeting, application

of said selectman,the but not to call anotherin writing,
which to do.meeting, they declined
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tenMarch,16th of than freeholders1830,On the more
a of thejusticemade in toapplication writingof the town

the town. The statedapplicationa ofto callpeace, meeting
there, to aofficersauthorized callno town meeting.that were

forday,a warrant on the same holdingThe issuedjustice
the month;31st of same duedaya on the andmeeting

of the was given.notice the time and place meetingof
ofon the said 31st Marchday ;was holdenA meeting

in theof articles inserted warrant for theinand pursuance
W. andD. were chosenW. S. and sworn asS.,J.purpose,

was raised,tax voted to be and theaselectmen; highway
of andsurveyordefendant was chosen sworn.highways,
to be raised was byThe thus voted assessedtaxhighway
achosen, and warrant issued to the de-*the thusselectmen

it.to collectfendant
was inThe taxed list committed to the de-plaintiff the

collect, and,s-30 to;fendant to refused thehaving pay,
December, 1830,the 7th ofdefendant, on took the goods

in the as a for thementioned distress tax.declaration,

jDearborn, for the plaintiff.

Hobbs,and for the defendant.Sawyer

court,of ifRichakdson, J.,C. the thedelivered opinion
is was notin that the defendantcontended this case legally

toobjectionof The his title tochosen surveyor highways.
the that the who the warrant foris, justiceoffice issued

had,the at he was chosen undersurveyor,meeting which
to a forno issue warrant thecircumstances, authoritythe

fails in anIf this be defendant essentialso, thepurpose.
,of his defence.point

that an officerIn it if it iscases, ismany enough appear
election,of ancolorsuch, and that he acted underfacto,de

seized thehavingOne,or Butappointment. anywhen
von, vn. 27
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another, seizure,goods of toattempts justify the as a public
aofficer, he must show title to the office strictly legal.

The question then, is, justicewhether the was, under the
circumstances, authorized to call the ofmeeting the 31st of

?March, 1830
justiceA is toauthorized issue a warrant for a town

meeting,
I. On the ofapplication freeholders,ten whenever it has

that ofhappened the annual meeting, townany has not
been holden.legally

OnII. the ofapplication ten freeholders, when a town
has never ahad legal meeting.

OnIII. the of oneapplication sixth of thepart legal
voters, where the selectmen have tounreasonably neglected

acall or tomeeting, insert particular articles ill the warrant.
But in this thecase, first in March, 1830,meeting was.

for that aaught appears, legal Themeeting. circumstance
that the warrant wasoriginal instead of aposted up, iscopy,
no legal objection to the Itmeeting. was, at asleast, good
a notice as could have been agiven by 5posting up copy.
N. H. R. 542, vs.Eaton Miner.

It does not that ten orappear more freeholders ever signi-
fied their desire in towriting the selectmen haveto a meet-

or toing, have any particular article inserted in war-*the
■rant. Nor itdoes that oneappear sixth ofpart the legal

voters to justice.themade’application
No occasion toappears, then, have occurred in the town

warrant;'forwhich justicethegave to issue a aauthority
town and themeeting, cannot bemeeting considered as
legally holden. The defendant has therefore failed to show
a totitle thelegal office of ofsurveyor highways, which is
essential to enable tohim thejustify seizure of the plaintiff’s

and theregoods, must be
Judgment the plaintiff.for


