
N. D. Hill vs. John Caverly, John Williams
Caverly.and Jos.

copimañdWhere a the of his does an wrongservant, aby master, toapparent
third both .andthe''master the liable.pérsron, servant.are

a or is áto third doingBut, not.liable forservant, notperson merelydeputy,
that it was the of the'master to do.which duty

master,a anhavingwhere unsafe insufficient dam across a streamThus, and
of gateordered his servant to shut the and it shut until ordered-water, keep
to raise and the the ofservant which the waterit, order, meansobeyed by

damhigh injurywas raised so that the- broke and an to awas doneaway,
third it that the servant was notwas liable.person,- held,

Tkespass on the case. The declaration that thealleged,
hadwas,on the and everplaintiff, 1823,1st January. since

been, seized and of a of land incertain tractpossessed
in BowStrafford, this river.comity, adjoining pond

1823,That the on the 1stdefendants, January,(having
and on divers and times between that and the 1stdays day

1831, built, made,September, injuriouslywrongfully and
and fee-insufficient,constructed erected the a certainsame)

ble feet anddam,and constructedbadly high,twenty-one
bedtwelve feet than was the naturallawful, acrosshigher

of Bowof said a little below the outletriver,and channel
fromland,Pond, and about above the saidfive rods plaintiff’s

1832, unlaw-March,14th1831,the 1st to theSeptember,
andmaintaindid support,and injuriouslywrongfullyfully,

and badlyfeebleinsufficient,whichmeans ofbykeep up,
andup, supportedkeptdam, wrongfullyconstructed so

the 1stfrom September,defendants, they,thebymaintained
1832, unlawfully, injuriously,March,1831, to the 14th

and detained frotoobstructedand imprudentlynegligently
river,of the said and pre-waterall thecourse,its accustomed

ofland, astheby plaintiff’srunningthe fromvented same
thelast mentionedwhich periodallduringitright ought;

aforesaid,of damriver, support-reason thebyof thewater
28vn.von.



STRAFFORD.216

N. D. Hill and ofaforesaid,and maintained as reason*ed, up bykept
Caverly et al. the de-thereof,detaining bythe obstructing, stopping and

'
aforesaid,as was negligently, imprudently, wrong-fendants

and twelve feet thankept higherand raisedfully injuriously
the thatit lawful to raise and same. And onupwas keep

of said inMarch, 1832,14th the water river and pond,the
reason of itsbyand been sohaving wrong-consequence
obstructed theinjuriously by defendants,andfully bursting

confinement the dam,from its wrongful by sweeping away
channel, overflowedand its theleaving plaintiffsaccustomed

andland, destroyedand his chattels.buildings, goods
issue,The cause was tried the atupon general January

1834.term,
aandIt in a was madeyearthat the 1794 damappeared,

saw-millerected at the outlet of Bow Pond. Thesaw-mill
until TheMarch, groundcontinued there the 14th 1832.

itwhich dam built brokeupon unfavorable,the was being
1823.three or four times toprioraway
theDecember,the Dover1822, ManufacturingOn 1st

the andmill, dam,of the thebecame-theCompany owner
aand 1824 new1823 causedyearsand in themill-privilege,

than, olderected,to be eleven feet the dam.higher-dam
Williams,The as the su-defejidant, y,agentjffiJjie-jM^pan

of and direc-perintended dam,the erection the nSw gave
tions it. also directed in theJohnrespecting Caverly

ofbuilding the dam, and;as an of the bothcompanyagent
John and Joseph it asCaverly labored in constructing ser=-

ofagents the company.y&ntsjmd
to theOwing nature of the ground, the ofbodygreat

andwater, the manner of its construction, the dam was in-
andsufficient insecure.

The said Williams, as agent of the said andcompany,
CaverlyJohn under him as the servant of the company,

the andgatescontrolled dam until the 2d December, 1829,
the saidwhen Dover Manufacturing Company allconveyed

in thetheir interest topremises the Cocheco Manufacturing
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1832,to the March,From that time 14thupCompany.
water,and thethe last mentioned controlled usedcompany

assaid acted their for theagent pur-and the John Caverly
pose.

On the 12th the1829, DoverFebruary, Manufacturing
leased to John the atCompany saw-mill the outletCaverly

of the afor term had on the 14thpond, which not expired
to ofMarch, 1832, he follow the directions theagreeing

in every to the orcompany thing flowagerelating stoppage
of the saidwater in pond.

to March, 1832,For some time the 14thprior there were
indications that the dam was defective and : anddangerous

ofon that reason its itday, defects, away,broke andby
ofcaused the destruction the plaintiff'sthus men-property,

his declaration.tioned in
The of that the.court casebeing opinion upon foregoing

defendants,the action could not be thesesustained against
nonsuit,a of thissubject the court.directed to opinion

theChristie, for plaintiff.

I. for the defendants.Bartlett,

Richardson,the Court. J.By C. The ofinjury which
the plaintiff is, thatcomplains, the ofdefendants, by means
a feeble and dam,badly injuri-constructed andwrongfully

raised andously the water inkept up the twelve feetpond
than was lawful, 1831,from the 1st tohigher September,

March, 1832,the 14th reason of which the water brokeby
andthe did theaway dam,- stated in the declaration.damage

The is notdamage to have resulted from defectalleged any
dam,in the it unfit to answer lawfulany purposerendering

water,itfor which was erected, bybut from theraising
ofmeans the was lawful.dam, twelve feet thanhigher

of the.The action is founded, notthen, negligenceon any
defendants, butdam, uponin the construction of the aniru-
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of and the1831,use it between theproper September,1st
itMarch, action,14th the of1832. Such nature thebeing

theit is evidence Williamsby againstis clear maintainednot
and had concern with theJoseph They gatesCaverly. no
of the dam after 2d December,the 1829.

John Caverly on different From the 2dground.stands
December, 1829, until the dam broke he acted as theaway,

of the Cocheco at the dam. that com-agent Company But
pany had and of the waterthe use theduringcontrol

;whole he hadtime and with the Dover Com-contracted
under thewhom Cocheco claimedpany, theCompany pre-
andmises, who had the him,saw-mill to to followleased

ofthe the indirections lessors to theevery relatingthing
or ofstoppage the water in the pond.flowyge

I He must, then, considered as mere of thebe the servant
'Cocheco allin he didCompany, acting under the immedi-

direction and.control of the company, or their agents.ate
The question then, whether the■, facts in thedisclosed

case ?render him liable
is statedNothing in the whichcase shows want ofany

in theright Cocheco company-to raise the water theto.
If;it washeight raised. the action be all,can sustained at

it must be on that itgroundthe was imprudent and improper
head,to raise such a of water asuchwith dam.

When a servant, theby command of his master, does an
apparent wrong, both the master and the servant are liable.

P.Btdler’s 47.N.
And when a servant, in the ofabsence his wentmaster,

into an improper place with a coach and two ungovernable
horses, in order to train there,them and the servant not

able tobeing thegovern horses, they ran anupon individual
and wounded him—it held,was that both the master and
the servant were liable. 2 Lev. 172, Michael vs. Alestree.

When a servant, by ofcommand his master, hires hands
to do work, and do athey wrong, the master, and not the
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D. E.6who' is liable.doers,hires theservant wrong &
411, Cartwright.Stone vs.

liopfea-­be forchargedA cannot mereor deputyservant
12;1 72 Mod. 488.sance. Pl.Chitty's

a ofan under-sheriff merein 'is .servantThus, England
no the forsheriff, action lies under-sheriffagainstthe and

403 5 N. R.;a mere breach of H. 456.duty. Cowper,
a heservant,No can be maintained unlessagainstaction

■as a He is forbe considered doer. never liablewrongcan
,of his master.any. negligence

in a 1act,;If he aids or assists he iswrongful. liable.
328,Perkin­s.vs.Smith­ .Wilson

shutcase, CaverlyIn this John the and left itgate, shut.
the dam of thegave way. wasgatetill The noshutting.

act to The had aanybody. ownerswrongful right to
of asa head ashighraise water dam would bear.safelythe

tothe have been sooner,If raised that busi-gate ought .was
the ofowners, and not Johnness He had noCaverly,:of

to it,raise when:authority directed so to do..except
The ease act,discloses no no ofwrongful breach duty, in

Caverly, no which cannegligence render him liable toJohn
plaintiff.this

Judgment thefor defendants.

vs.Sinclair Pearson.

Where of hire,the servant a to keepbailee for takes and uses goodsthe bailed
in the employedbusiness in which hé is theby bailee, his ismaster forliable
any loss or damage resulting goodsto the from the carelessness of the ser-

used,vant sowhile although express ofno. assent the master is shown.

Case. The declaration,first count thein thatalleged
the plaintiff had adelivered to the defendant certain mare


