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made for leave to summon in the said Richard K. Young, to Perley. gt i
become a party to said suit, agreeably to the provision in . bangey
the act of January 8, 1833, and leave was granted. '

StepHEN PerLey and ux. vs. Horace Lang-
LEY.

WurrneR rights are holden as a custom, or as a prescription, depends on the
manner in which they are holden—whether by a local usage, or as a personal
claim, or as dependent on a particular estate.

All vights which may be holden as a custom, may be holden as a prescription,
but the reverse of this is not true.

The inhabitants of a town or village cannot claim a right to take sand to mix
with lime, for the purpose of making mortar, from the land of another, as a
custom. Such aright is a profitin another’s land, and must be plead in the
individual and his ancestors, or through a corporation and its predecessors, or
in a que estate, as a prescription.

Tais was an action of trespass, for breaking and entering
the plaintiff ’s close, and digging up and carrying away one
thousand bushels of the plaintiff’s soil and earth.

"The defendant plead, 1st, that the locus in quo was a
public navigable water, called Sandbornton Bay, from which
the adjoining inhabitants have ever had, and ought to have,
the right to take and carry away sand and earth ;—on which
plea issue was taken to the country. -

The defendant further plead, that the focus én quo, from
the time whereof the memory of man runneth net to the
contrary, has been a place from which_the inhabitants of
Meredith Bridge Village have had, and ought still to have,
the right, liberty and privilege, to take and carry away sand
at all times, for the purpose of mixing with clay and mor-
tar, and that the defendant, as an inhabitant of said village,
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©i has such ught ‘which he is ready to. Vellfy Whichrplea the

plamtlﬁ’s demurred to. - ' '

“The case ‘was- transferred to thls court for - the detelml—
natlon of the mattcls in law 1alsed in the second plea '

G Y. Sawyen for the plammﬁ“s argued n support of the
}demurrer' '

1. That the plecx sets forth substanmally either a “ cus-~
tom” ora “ puescnptmn !

2. 1If the former, it is a cuStom to ‘take a"‘proﬁt ”
in alieno solo, whlch all the authonmes pronounce a bad
custom. ' ’

3. If the ldttel 1t should have been pleaded with a que
eslate, : : :
~These p051t10ns are sustamed by the followmg authori-

‘ties:  Co. Lt ‘llo, b ; Bacon’s A,bmuig. 669,~Cusiom7 A

Gatcward’s case, 6 Co. Rep. 60; Selby vs. Robinson, 2

: Term Rep 758 ; Grimstead vs. Mcw lowe, 4 “Term . ch

717 Waters vs. Lilley, 4 Pick. 145.

» The rule laid down in the authorities is, that a mere
 easement—as a way—a landmg place, Coolidge vs. Learned,

8 Pick, 505 ; a right to dry nets, 5 Co. Rep. 84, may be

claimed by. custom, but aprofit, a prendre, which is an “in-

terest’ in the soil, and may be a right to take the pxoducts of
~the soil,as a rlaht of common, Galeward's case, supra ; or a
right to take “decayed wood, Selby vs. Robinson, supra ; or
fish, Waters-vs: Lilley, supra; or to take a part of the soil
itself, as a mine, &c., must be clalmed by ]’)IBSCI‘IPUOH ‘and
pleaded with . a que estate.
:The right elaimed " by.the plea 18 to take a part of thn
'SOII and is cleaﬂy a prof t, a pr(mdr

H azelton, for the defendant

UPHAM, : The teims custom, and prescmptwn, are otten
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used as synonymous. . They are alike in-this 1ef>pect —~that
‘1o custom or prescription can be legal, but such as has been
“used time out of mind, Co. Lit. 110,113 and they hoth
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have their obhoamon originaily from the consent either ex-

press’ or 1mphed of the partiés who are bound by them.
The ordmary forms of -pleading a custom _ and prescrlptlon'
are the same, and the difference betwixt them does not-gen-.

eraﬂy depend on the nature of the ‘claim set up. The
same rights and privileges which may be claimed as a cus-

tom, may also be claimed as a prescription.. - An easement

upon another man’s land, such as—aright of way—a right
to turn a plough upon another man’s land, or for a fisherman
-to mend his nets. there—a right to have a Oa'tcway—'-——or'to
pass qmt of Loll-——mdy be sustamed as’a custom, or as .a
prescription. ) '

“If these rights are common to any manor, dlstr}ct hun-~

dred, parish, er county, as a local right, they are ‘helden as-

a custom; if the same rights aré limited to- an: individual
and his descendants, to a body politic and its suceessors, or

are attached to a particular estate, and are only exercised by V

those who have the ownership of such estate, they are holden

as a prescription, which prescription.is either personal inits

character, or is a prescrlptmn ina que estate.

In order, therefore, to determine whetheruo}lts are holden,

as’a eustom, or-as a pwscuptlon 1t is necessary to advert

merely to the manner in which they are holden, whethe1 as

a local usage, or as a personal claim, or dependent on a par-
ticular estate. At the same- time, there are certain righ ts
that can be holden but in one way, and as a prescription.”

All the rights that can be helden as a custom: can: be;'

holden as a pxesempuon but not wice versa—and all rights

holden as a custom, or as a prescupmon, are holden’ by pre-
-scription ; -that is, in the sense of the term here used, by .-

usage ; ‘but this does not confound the dlstlnctlen as tQ the
‘tenure. of those rlghts. .

“In this case, the clalm set up is- not made as- attachmg o
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eyetux. a person by inheritance, to a corporation, or an estate, but is
tey.  claimed as a local right in the inhabitants of Meredith Bridge
"7 Village. The claim is, therefore, made as a custom ; and
it becomes material to determine whether such a claim can

be by custom. ‘

A distinetion has been taken, in all the authorities, be-
twixt a profit taken from the soil of another, and a mere
easement upon the soil. Rights, @ prendre—as the right to
taking the herbage of the soil by cattle—a right to take
away turf, peat, coal, sand or gravel, cannot be alleged asin
the inhabitants of a town, and as a local custom. Such a
claim must be sustained as a preseription by the individual
through his ancestors, or in the name of a corporation and
its predecessors, or as appurtenant to some estate holden by
the claimant. A mere residence is insufficient. It is not es-
sential that such rights be prescribed for in a que estate as
holden in the language of 4 Term Rep. 717 ; for all rights
that can be sustained by prescription can be prescribed for
in a man and his ancestors; and rights in gross can be pre-
seribed for only in this manner, and cannot be claimed in a
que estate. 1 Lit., sec. 183 ; 1 Saund. 346. 'The inhabit-
ants of a town, as such, or the inhabitants of the ancient
houses of a town, cannot claim a right of common, or other
profit, in alieno solo, as a custom, for the inhabitants may
not have the inheritance. Co. Lit. 113, b; Gateward's
case, 6 Co., 60; 2 Cro. 152; 2 do. 446 ; Com. Dig., Pre-
seription, H.; Co. Lit., sec. 183, 120, b ; Mellor vs. Spate-
man, 1 Seund. 346 ; Grimstead vs. Marlowe, 4 D. & E .,
7175 Watersvs. Lilley, 4 Pick. 145.

Inhabitants may prescribe for an easement in alieno solo ;

“as for a way-—for liberty to play at rural sports—to draw
nets on another’s land-—to pass free of toll—for a public
landing place, &c. Bacon’s Abrid., Custom, C ; Cro. Hliz.
180; Cro. Ca. 419; 13 Pedersdorf’s Abr., note, 502;
Fetch vs. Rawling, 2 Hen. Bl. 393 ; Millechamp vs. John-
son, Willes, 205 ; Coolidge vs. Learned, 8 Pick. 505 ; Sar-
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geant vs. Bollard, 9 Pick. 251. But there are no author-
ities that sustain the removal of the soil, or the taking of

therefore, no justification for the breaking and entering in

this case, upon such a plea.
Plea adjudged bad. -

R. Woonpury vs. K. ParsurLgry.

A licence, or privilege, to be exercised upon land, is not within the statute of

frauds ; and may be granted without a contract in writing.

Where A gave to B a parol licence to erect a dam on A's land, for the benefit
of both, it was held that after the license had been executed, it could not be
revoked without tendering to B the expenses of erecting the dam ; and that
if' it could be revoked, it would be as much the business of A as of B to re-
move the dam.

Tuis was an action upon the case. The declaration al-
leged, that the plaintiff was seized of a meadow adjoining
Nippo Pond, in Barrington, and that the defendant, by means

of a dam by him erected upon his own land, across the out-
let of the said pond, caused the water to overflow and injure

the meadow, from the 30th August, 1830, to the 19th July,
1832,~—when this action was commenced.

The cause was tried upon the general issue, at January
term, 1834, when it appeared in evidence, that the dam
which caused the injury of which the plaintiff complained,
was erected originally in 1827, by the mutual agreement of
the plaintiff and defendant : That it afterwards went to de-
cay: That in the spring of 1830 the defendant repaired it,
under an expectation that the Cocheco Company would
purchase the right to use the water: That the plaintiff
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profits from the soil of another, as a .custom. There is,



