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Ferley ux’retto Richard K.made for leave summon in the said toYoung,
v#*

Lauglej.tosuit,a to said thebecome party agreeably provision in
5, 1833, and leave was granted,the act of January

PerleyStephen Lang­and ux. vs. Horace
ley.

custom,as a or as aare holden on therightsWhether prescription, depends
holden —whether a local usage,are or as ain whichmanner by personalthey

estate.on aasor particulardependentclaim,

rights holden as a be holden as abewhich custom, mayAll prescription,may
this is not true.ofbut the reverse

rightcannot claim a to sand tovillageof a town or take mixinhabitantsThe
from the land amakingof of asfor the mortar,with another,purposelime,

be in thea in another’s mustrighta is andland,Such pleadcustom. profit
ox-throughor a and itshisand ancestors, corporation predecessors,individual

estate, as ain a prescription.que

for andaction of trespass, breakingwas anThis entering
and andclose, up onedigging awaythe plaintiff’s carrying

of soilthe and earth.thousand bushels plaintiff’s
1st, that the locus in aThe defendant wasplead, quo

Sandborntonwater, Bay,called from whichnavigablepublic
have ever and tohad, have,inhabitants oughtthe adjoining

;sand earthcarry awayto take and andthe whichright —on
country.was taken to theissueplea

that the locus inplead,defendant further fromThe quo,
of man runneth not to thewhereof the memorythe time

inhabitants ofhas been a fromcontrary, place which^the
have,and tohad,have stilloughtVillageMeredith Bridge
sandcarry awayto take andand privilege,right, libertythe

and mor-of withmixing claythetimes, purposeall forat
of said village,defendant, as an inhabitantthat theandtar,
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Perteyet½■ •has such he is :'which to theright, ready verify Which plea
demurredplaintiffs 'to.

“ ;:' caseThe transferred to this for thecourt, determi-.was“■
of thenation matters in law. raised’in the second plea.

theG. Y. for in ofplaintiffs, theargued supportSawyer,
.demurrer

“1. the sets forthThat either a cus-plea substantially
“atom” prescription.”or

2. If the aformer, it Is to take a “profit,”custom
solo,in alieno which all the aauthorities badpronounce

custom.
3. itlatter,If the should have been pleaded with quea.

estate. . V
areThese sustained the authori-positions by following

;ties : b113, 669.Custom,Co. Lt. A:Abridg.Bacon's
case, Robinson,Gateward’s 6 Co. vs. 260;Rep. Selby

;Term 758 vs. 4Rep. Marlowe, TermGrimstead Rep.
A717Waters vs. Pick. 145.Lilley,

laidThe rule down in the is,authorities that a mere
a way-easement —as vs.landing place, Learned,Coolidg'e—a

Pick,8 505 a to; nets, 5right dry 84,Co. beRep. may
by custom, butclaimed aaprofit,. which is an “in-prendre,

in soil,the andterest” be a tomay takeright ofproductsthe
asoil, as ofright common,the ;Gale-ward’s case, or asupra

to take decayed wood,right vs. ; orSelby Robinson,, supra
fish, Waters vs: or to aLilley, take ofthe soilsupra;, part

aitself, as bemine, &c., must andby prescription,claimed
’with, a estate.qnepleaded

; .The claimed theright by. plea is to a of theparttake
is asoil, clearlyand aprofit, prendre,

defendant»,'v'Házeítmyíofths .•

Ufham, J. THe .terms-custom, are oftenand-prescription,
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Perioyetu*vas alikeused are.synonymous. They respect,in-this —that
Lma|eybe but suchno can ascustom or haslegal, beenprescription ~

mind.,. 110,Lit. 113 ;timeused out of Co. theyand both
from consent-,'the either ex-originallyhave their obligation

of who are boundthe parties them.press implied, byor.
a customThe forms of-pleading andordinary . prescription
betwixt,the the difference them doessame,are and gen-not

on the of thenature claimerally Thedepend up.set
which claimedmaysame and as arights privileges cus-be

aclaimed as Antom, bemay prescription.also easement
as—a ofland,another man’s such right wayupon right—-a

turn a another man’s for aupon land,to orplough fisherman
there —a to have ato mend nets torighthis gateway —nr

custom,as aof be sustained aquit may or aspass toll—
prescription.

manor,If these toare any district,common hun-rights
dred, or as a local are asparish, county, they holdenright,

;custom if the same are limiteda to-an.rights individual
descendants,hisand to a itsbody politic and orsuccessors,,

attached estate,are to a andparticular are exercisedonly by
have the of estate,those suchownership theywho are holden

a which is eitherprescription, prescription personalas in its
'is a in acharacter, or estate.prescription que

therefore,In toorder, whether arerightsdetermine holden
as acustom,a or it isas prescription, necessary to advert

in holden,to the manner which aremerely they aswhether
asa claim,or orpersonala local on ausage, dependent par-

time,estate. At samethe there areticular certain rights
■■be holden but one and asway,inthat can prescription..a

thatthe can. be holden aAll as-rights custom can: be­
a ;as but niceprescription not versa—and allholden rights

custom,as a or as aholden are holden'prescription, by pre­
-is, in; that the ofsense thescription hereused,-byterm

but; does not asthis confound the distinction theusage to
' ~:of . ...those rights.tenure .

In thecase,this set toupclaim is-not as-attachingmade
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a to a isby inheritance, or an butperson corporation, estate,1>erle¿et
Langley, aclaimed as in the inhabitants of Meredithlocal right Bridge—

is,The claim made as a custom andtherefore, ;Village.
it becomes material to whether such a candetermine claim
be custom.by

A distinction all be­authorities,has been in thetaken,
twixt a of and a mereanother,taken fromprofit the soil

toa theeasement soil.upon rightthe Rights, prendre —as
cattle —a to takerightthe of the bysoiltaking herbage

as insand cannot beturf, coal, allegedoraway peat, gravel,
a local athe as custom. Suchtown,inhabitants of a and

as the individualbymust be aclaim sustained prescription
a andor name ofancestors, corporationhis in thethrough

to estate holden byits as someappurtenantorpredecessors,
It is es­residence is insufficient. notthe claimant. A mere

in a asbe for estatesential that such rights prescribed que
the of 4 Term for all;holden in 717Rep. rightslanguage

forcan be prescribedbe sustained by prescriptionthat can
in can be pre­and andancestors; rights grossin a hisman

acannot be inand claimedmanner,thisscribed for inonly
346. The inhabit­183 1 Saund.1 sec.Lit., ;estate.que

town, ofinhabitants the ancientsuch, or thea asants of
a of otherright common,of a cannot claim ortown,houses

as a for thesolo, custom,alieno inhabitants mayinprofit,
Lit. 113, ;bthe inheritance. Co. Gateward’snot have

do.152;2 2 Pre­Co., 60; 446;6 Cro. Com.case, Dig.,
bH.; 120,sec. Mellor vs.Lit., 183, ; Spate­Co.scription,

4Marlowe, E.,vs. D.346;1 Saund. Grimsteadman, &
145.4Waters Pick.Lilley,vs.;717

;an in alienofor easement solomay prescribeInhabitants
atliberty sportsto rural drawplayas a wayfor —to—for

free of toll—for aland—to pass publicon another’snets
;Abrid., Custom,Bacon’s C Cro. Eliz.&c.place,landing

Abr., 502;13 note,419;Cro. Ca.180; Pedersdorf's
Johnson,; vs.Hen. Bl. 393 Millechampvs. 2Fetch Rawling,
;505 Sar­Learned,vs. 8 Pick.lles, ; Coolidge205Wi­



TERM, I.183DECEMBER

Ballard,vs. Pick. 251. But there are no author-9geant
that sustain the or the ofsoil, takingities the removal of

is,another,the of as afrom soil custom. Thereprofits
andjustificationno for the intherefore, enteringbreaking

acase, plea.this suchupon
bad.Plea adjudged

Parshley.Woodbury E.R. vs.

statute ofexercised is not within theprivilege,A or to be land,licence, upon
writing.inand be without a contractgranted;frauds rnay

A's for benefitA B a to a dam on thegave land,Where to licence erectparol
held the license had been it could not beof it that afterwasboth, executed,

erectingto B of the : andthe dam thattendering’revoked without expenses
revoked, of of Bif it could be be as much the business A to re-it would as

move the dam.

This an case.was action the The declaration al-upon
ofthat was seized athe meadowleged, plaintiff adjoining

in defendant, byand that theNippo Pond, meansBarrington,
a land,of dam him his own the out-erected acrossby upon
of injurelet the said caused the water to overflow andpond,

the meadow, from the 30th to the1830, 19thAugust, July,
1832, this action was commenced.—when

The wascause tried theupon general issue, at January
term, 1834, when it inappeared evidence, that the dam
which caused the ofinjury which the plaintiff complained,
was erected in theoriginally 1827, by mutual ofagreement
the andplaintiff defendant: That it to de-afterwards went

: Thatcay in the of 1830 thespring defendant repaired it,
an expectationunder that the Cocheco wouldCompany

the to use : Thatpurchase right the plaintiffthe water


