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geant vs. Bollard, 9 Pick. 251. But there are no author-
ities that sustain the removal of the soil, or the taking of

therefore, no justification for the breaking and entering in

this case, upon such a plea.
Plea adjudged bad. -

R. Woonpury vs. K. ParsurLgry.

A licence, or privilege, to be exercised upon land, is not within the statute of

frauds ; and may be granted without a contract in writing.

Where A gave to B a parol licence to erect a dam on A's land, for the benefit
of both, it was held that after the license had been executed, it could not be
revoked without tendering to B the expenses of erecting the dam ; and that
if' it could be revoked, it would be as much the business of A as of B to re-
move the dam.

Tuis was an action upon the case. The declaration al-
leged, that the plaintiff was seized of a meadow adjoining
Nippo Pond, in Barrington, and that the defendant, by means

of a dam by him erected upon his own land, across the out-
let of the said pond, caused the water to overflow and injure

the meadow, from the 30th August, 1830, to the 19th July,
1832,~—when this action was commenced.

The cause was tried upon the general issue, at January
term, 1834, when it appeared in evidence, that the dam
which caused the injury of which the plaintiff complained,
was erected originally in 1827, by the mutual agreement of
the plaintiff and defendant : That it afterwards went to de-
cay: That in the spring of 1830 the defendant repaired it,
under an expectation that the Cocheco Company would
purchase the right to use the water: That the plaintiff
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' agleed that the defendant might so 1epalr the dam and flow
his meadow ; and ‘that the defendant agreed to give the
plaintiff a part ‘of whatever he.might obtain for the use of
the water, over and above the cost of repairing the. dam:
- The plamtlﬁ objected to the admission of parol “evidence
“to prove such an aoleement but ‘the ev1dence was admit-
ted. -

Late in the fall, of 1830 the plamtlﬁ" said to the defend-
ant, that he was not likely to get any thing, and he could
not have the water any longer upon his meadow, and’ that
tthe defendant must take it off.. The defendant took off the
water, but it did not appear that this was done before the
first of February, 1831. It appeared that the meadow was
always partially ovelﬂowed in-the fall, when' thele was no

dam.’ S

The court mstluctcd the Jury, that a parol hcense by the '
plamtlff was, so long as it continned nnrevoked,a good an-
swer to the action: That the plaintiff had a right to revoke
the license: That what he said to the defendant, in the
fall of 1830, ds above stated, was a revocation : That the
- defendant was bound to take off the water in a reasonable
“time after the revocation: and that if it was taken off by
the defendant before the plamtlﬁ’ could have sustained any
damage in any respect by its remaining upon the meadow,
it was taken off in a reasonable time ; but otherwise, not.

The jury retumod a verdict for the defendant ; and the
plamtlﬁ’ moved for a new trial, upon the above case.

Hale, for the plamtxﬂ"
hmstw and 1. Bm z}lett for the defendant
By the court. RicHARbSON, C. J.‘ The_ first question to
be settled in this case, is, whether parol evidence was ad-

missible to prove a licence to flow the plaintiff’s meadow ?
This question has been settled on sound and satisfactory
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principles. It 'is now 'held, that the statute of frauds
does not apply to a parol agreement for an eaa‘émént for
seven years in the lands of another, such as a right of way,.
or a privilege of placm goods upon Iand ora hfense to he
exercised upon land. | : : : o

Thus'in Laylor vs. Waters, 7 Tanm’an, 374,it WJ,S he}d,
th at a license to attend a theatre for twcnty one years might
he given without writing. The licenseis a privilege; to be
exercised upon the land, and not an interest in the land. -

- So in. Webb vs, .Pcz.zemzmter, Palwwr, 71, a parol licence
to lay a stack of hay on land for a reasonable time, was held
to be valid. k L

And in Winter vs. Brockwell, 8 Easi, 308, a parol license
to put a sky-light over the defendant’s area, which impeded
the light and air from coming to the plaintiff’s dwelling-
house through a window, was valid, '

in Liggins vs. Inge, T Bingham, 682, ‘the plaiitifl ’s fa-
ther, by oral license, permitted the defendant to lower the
bank of a river, and make a weir above the plaintifi’’s mill,
whereby less water than before flowed to the plaintifi’s
mill, it was held that the plaintiff could not sue the defend-
ant for continuing the weir. :

There are many other cases on the subgect 11 Mass.
R. 533 1 Cowen 243 ; 4 East 107; A M. & S. 562,

in this case, the license gave the defendant ne right.in:
the land ; it amounted at most only toa puvxlef)c to be ex~
ercised upon the land.

The evidence was clearly %dmlsmble

But it is said the jury were misdireeted. )

The dam was erected by the defendant atmlqls ‘oWl ex-
pense, with the assent of the plainti W the benefit of
~ both.: Forif the water could be sold for more than the ex-
pense, the plaintiff was to have his share of the price.

~And here the first question is, whether under these cir-
cumstances the license was wvocable at the will of the-
plaintiff ? '
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The defendant had incurred expenses in erecting the
dam. The license had heen executed and acted upon.
From the nature of the case, the defendant had a right to
maintain the dam until he had had a reasonable time to dis-
pose of the right to the water; and until such reasonable
time had elapsed the license was irrevocable. Certainly the
plaintiff could not revoke it without tendering to the de-
fendant the expenses that had been incurred in the project.
"The law on this point is well settled. 8 Fast, 308, Winter
vs. Brockwell ; 7 Bingham 682, Liggins vs. Inge; T Taun-
ton 374, Taylor vs. Waters.

Whether a reasonable time had elapsed, to give the de-
fendant an opportunity to dispose of the right to the water,
need not be decided. For admitting it had, the revocation
imposed upon the defendant no obligation to remove the
dam. As it had been erected for the benefit of both, a re-
vocation of the license might give the plaintiff a right to
enter and remove the obstruction, if it proved injurious to
him. 9 Mass. R. 316, Hodges vs. Raymond. But it cer-

tainly imposed no duty upon the defendant. He had made
no contract to remove the dam, if the water was not sold.

The expense of removing the dam ought in justice to fall
on all for whose benefit it was erected. On thig point,
Liggins vs. Inge, T Bingham 682, is a direct authority.
1t is clear, then, that the action was not in law maintain-
able upon the facts in the case ; and whether the directions
to the jury in other respects were right or wrong, the ver-
dict is right, and there ought to be judgment on the verdict.
o Judgment on the verdict.




