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fail, and the judgment be held a nullity here. 5 Wendell,
148, Starbuck vs. Murray ; ditto, 161, Holbrook vs. Murray;
4 Cowen’s Rep. 292, Shumway vs. Stillman ; 6 Wend. 447,
8. C. 2 19 Johns. R. 162, Andrews vs. Montgomery; 4
Connecticut R. 380, Aldrich vs. Kinney ; 6 Pick. R. 232,
Hall vs. Williams ; 9 Mass. R. 462, Bissell vs. Briggs;
1 N. H. Rep. 242, Thurbur vs. Blackbourne ; 3 Masen’s
Rep. 251, Flower vs. Parker ;3 Wheaton, 235, note c.-'
And if such ‘judgment is to be régarded as null; should
the plaintiff attempt to maintain an action upon it here, it
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mitist be held équally so whed the defendants attenipt to set

it up in defence of an action upon the original demand.

Tt would be singular, ifdeed, if a judgment of dnothey
State, upon which the plaintiff’ could maintain no suit here,
and obtain no satisfaction there, shonld be a bar to an setion
on the original demand in this State, so that the creditor
would be wholly without remedy in any jurisdiction.

Judgment for the plaintif.

Marues vs. Jackson, Ex’r.

Evipexcr that an executor, on being called on for payment of a note againss
his testator, admitted the demand to be due, and promised payment, i snff-
cient evidencejof an exhibition of the demand, within the provisiens of the
statute requiring claims to be exhibited to the executor or administrator be-
fore a suit is commenced. ‘

Assumpsrr upon a promissory note of the defendant’s tes-
tator, ,, e
Upon the trial, in the common pleas, it appeared that the
testator, who was the grandfather of the defendant, made
the note in question; and that within two years aftér the
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mathes defendant proved the will, as he was passing by the plain-
ks tiff’s store, the plaintiff called him in, and remarked to him
that as he, the defendant, had said nothing about that note
of his grandfather’s, he called him in to request payment ;
that the defendant replied that he knew he had said nothing
about it, but that it ought to be paid, andhe meant to pay
it ; and that, upon the plaintifi’s saying that it ought to
have been paid before, and that he should sue it, the defend-
ant replied that he need not sue, he would get his pay no
sooner, for he would pay as soon as he could.

No note was produced at the time, nor did the plaintiff
say that the note was present ; but it was in evidence that
the plaintiff had this note in his possession at that time,
and no other note against the testator. 7

The defendant objected, that this evidence did not enti-
tle the plaintiff to maintain this action, because it did not
appear that the demand had ever been exhibited to him ;
and a verdict was taken for the plaintiff, by consent, subject
to further consideration upon the foregoing case.

s ——— ———

Christie, for the plaintiff,
J. Bartlett, for the defendant.

By the court. Parxkrr, J. 'The statute enacting that no
action shall ever be sustained against an executor or admin-
istrator, unless the demand was exhibited to the executor or
administrator sued, was not intended to provide a mere form,
and make the visible exhibition of the claim an essential
requisite in a case where a demand being made upon the
executor or administrator, and the nature of the claim being
fally understood, its validity is admitted, and payment pro-
mised.

It appears here that the plaintiff duly demanded payment
‘within two years from the original grant of administration
to the executor ; and the defendant must have had full
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knowledge of the demand claimed, for he admitted its exist- Dyer :
ence, and promlsed to pay, but was not then able to do so. Stanwood, Ad
A presentation of the note after this would have been an-
idle ceremony.

The transaction may- be considered equivalent to an exhi-
bition of the demand, within the meaning of the statute,
or as evidence from which a jury ought to find that the
note had been presented to the defendant at some prior date,
and in either view there must be

- Judgment on the verdict.

Dvyer vs. STANwooD, Adr.

On the trial of an appeal from the determination of a commissioner, upon an
_estate represented insolvent, the court has power to requxre the creditor {o
submit to an examination upon oath.

Assumpsit—on appeal from the decision of the commis-
sioner of insolvency, on the estate of William J. Partridge,
disallowing the claims of the appellant against said estate.

The declaration was founded upon two promissory notes.

At the trial in the common pleas, the signature of the in-
testate to the notes was proved. 'The defence was, that the
consideration of the notes was a sale of lottery tickets by
the plaintiff to Partndge, contrary to the statute.

The defendant offered evidence tenﬁding to show that the
notes might probably have been given for tickets, and proved
that the plaintiff had been requested by the commissioner
to appear before him, and be examined on oath, which he
had neglected to do ; and upon this evidence the defend-
ant’s counsel moved that -the plaintiff be required to appear
and submit to an examination on oath touching his claim,
which motion was sustained by the court. 3




