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rejecting the claim, by his entering an appeal from that de-  Buker
cision. Such seems to have been the attempt in this case. Hodgdon.
Judgment on the verdict.

Bunker vs. Hobepon.

A discharge of a judgment debtor from imprisonment, on execution, with the
assent of the creditor, operates to discharge the judgment.

And such assent need not appear by specialty, nor is it necessary to prove a
consideration for it.

Depr upon a judgment of the court of common pleas.

The defendant pleaded in bar, that after the recovery of
the judgment the plaintiff sued out execution thereon, and
delivered the same to a deputy sheriff to be served, whao,
before the return day arrested the defendant, and committed
him to gaol, and that he remained a prisoner until he was
discharged by order of the plaintiff.

The plaintiff replied, that the defendant was not discharg-
ed from imprisonment by his order; upon which issue was
joined.

On the trial it appeared that the defendant was arrested
and committed, as alleged in his plea, and that while he
was detained within the limits,; the plaintiff executed a writ-
ing, not under seal, addressed to the prison keeper, directing
him to discharge the defendant from gaol, on his satisfying
the keeper for his board. Whereupon the defendant was
discharged from his imprisonment.

Upon this evidence a verdict was taken for the defendant.

Bartlett, for the plaintiff, admitted the principle that a
discharge of a debtor from arrest on execution discharged
the judgment; but contended that such discharge should
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appear by Qpecia?ty or be fonnded upon a valuable consid-
eration, in order to have that operation. He cited 5 V. H.
Eep. 26, Nealley vs, Cilley.

Lyford, for the defendant, cited 16 Johns. Rep. 181; 1
Sall. 271 11 Johns. 476, 4 Burr. 2.1 0.& K B5T,
6 ditto, 535 7 ditie, 420; 3 Com. Dig. 184 Cro. Car.
329; 3 Bac. Abr. 522,

Pamgrr, J.  Anciently it seems to have been held, that
where a defendant was once imprisoned upon execution,
and -escaped, the plaintiff should never have a remedy
against him again, nor the gaoler retake him, because he
was once at large, and so discharged for that time.  Plowd.
36, and note o Hobar: 202, a. Perhaps the rule might
have been confined to voluntary escapes. HBac. Abr. Es-
cape, C. k

It was afterwards holden, that were the party cscupod
from custody without the assent of the creditor, b

retake him by a new capias ad salisfaciendum, or have an

action of debt, or scd ﬁzr uz'mn the former judgment. 1
Saewund. 35, n. 1 1 Lew. Alanson vs. Buller.

But if the debtor is mscnawc( from imprisonment on ex-
ecution, by the creditor, or goes at large with his assent
this is still held to operate as a discharge of the jud Mmcnt
4 N, H. Rep. 173, Gowld vs. Gould, and cases cited ; 1
Barn, & Ald. 279, Goodman vs. Chase; 11 Johns. 476,
Minton vs. 1’@/00{52&{);‘{7& ;9 Cowen 138, Ransom vs. Keyes.
And it does not appear from the authorities that it is neces-
sary this assent should be shown by writing, or that a con-
sideration must he proved., Dyer 275, a, note ; Com. Dig.
Escape, D ; L Salk. 271, Scott vs. Peacock ; 16 Mass. R.
63, King vs. Goodwin ; 7 Cowen 274, Powers vs. Wilson ;
8. Cowen 171, Lathrop vs. Briges ; 4 N H. R 173,

The mere assent of the creditor subseqﬂ.em to an escape,
is no bar to an action upon the judgment. 1 Saund. 35,
nole, and auth. ante. In such case, immediately upon the
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debtor being out of custody without autherity, the creditor
has a right of action upon the judgment; and this right
having once accrued, nothing but a release, or an agreement
for a valuable consideration, can defeat the action. 16
Johns. Rep. 183, Sweet vs. Palmer.

But a discharge from imprisonment by the creditor while
the party is still in custody stands upon different ground. It
is a license to the debtor to go at large, which need not be
by specialty, nor is any consideration necessar v to support it.
The debtor acts by po riission of the creditor, and that per-
mission cannot be annulled or rev (ﬂwd/ or its operation de-
feated, after it has ?\oen acted upon. If without considera-
tion, the cmdmu might revoke the license before it was ex-
«3(?uted' 4 D & L. 78, Bagshaw vs. Bossley ; 8 Fast
308, F?‘Vz'n[er vs. Brockwell ; 7 Taunt. 374, Taylor vs. Wa-
ters ; 7 Bing. 682, Liggins vs. iﬂ ge; T Johns. 285, T4l
lotson vs. Preston ; 1 Cowen 243, Ferguson vs, Miller ; 6
Pick. 455, Wallis vs. Druesdell ; 4 Pick. 368; 11 Mass.
537 15 Mass. 153,

So in relation to actions against officers for escapes,—if
the escape was by the consent of the cre dato;, he could
maintain no action for it:; and his consent might be shown
without specialty.  “ And let the sheriff or keeper of such
‘gaole take heed, if it be within a franchise or without, that
“he do not suffer him [the servant] to go out of prison by
“the common writ called replegiare, or by other means,

¢ without assent of his master.” Stafute West. 2, ¢, 11.
Upon which Coke remarks: “And this assent may be by
¢paroll, and shall be a sufficient barre in an action of debt
¢brought for the escape.” 2 Inst. 382. 'This statute by a
libe)‘a'l construction has been held to extend to all cases. 2

D. & E.132; Cro. Car. 329. -

But after the escape, a bare assent to it would not operate

to discharge the right of action already accrued. Dyer 275,

a note ; 7 Cowen 274.

e
Hoedgdon.
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And so in relation to actions on prison bonds. 16 Johns.

181.
The evidence in this case being sufficient, there must be
' Judgment for the defendant.

Frace vs. GorHAM.

Tur act of July 2, 1831, to abolish special pleading, was not intended to enlarge
the jurisdiction of justices of the peace, so as toauthorize them to try actions
of trespass quare clausum fregit, when the defendant sets up title in opposi-
tion to the title of the plaintiff. '

1f the defendant in such action before a justice of the peace pleads the general
issue, and the cause comes up on an appeal fromthe judgment of the justice,
he cannot have leave to file a brief statement in the court above, for the pur-
pose of shewing title in himselfl

Nor-can he give evidence of such title upon the general issue filed before the
justice.

T'respass quare clausum fregit. 'The action was com-
menced before a justice of the peace. The defendant
pleaded the general issue, and the cause came to the court of
common pleas, on an .appeal from the judgment of the

Justice. ‘

After the entry of the appeal, the defendant moved for
leave to file a brief statement, setting forth that the title to
the locus in quo was in himself, and that he should offer
evidence of title in defence of the action; but the court,
being of opinion that under the circumstances of this case
the statute did not authorize the filing of such brief state-
ment, denied the motion.

The defendant then offered to give evidence of title in
himself, under the general issue, but the court rejected the




