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inAnd so relation to actions on bonds.prison 16 Johns.
181.

The evidence in this case being sufficient, there must be
Judgment thefor defendant.

Flagg vs. Gotham.

intended topleading, enlargeact of to abolish not’The was2,1831,July special
justicesof them tojurisdiction of the so as to authorize actionsthe peace, try

title infr'egit,clausum the defendant setsof when uptrespass opposi-quare
of thetion to the title plaintiff.

justice generaltheIf the defendant in such action before of thea pleadspeace
justice,and comes of thethe cause on an from the judgmentissue, up appeal

he cannot leave to file a forhave brief statement in the court theabove, pur-
shewingof title in himself.pose

theNor can he of the issue filed beforegive generalevidence such title upon
justice.

Trespass was com-The actionclausum fregit.quare
before a of the The defendantjustice peace.menced

cqurtto the ofthe cause camepleaded issue,the andgeneral
common on an from the of thejudgmentpleas, appeal
justice.

After the entry of the defendant moved forthe appeal,
toleave file a brief thestatement, forth that title tosetting

the locus in was himself,in shouldquo and that he oiler
evidence of title in thedefence of action but the; court,

of thatbeing under the ofopinion circumstances this case
statute did notthe authorize the of such brieffiling state-

denied thement, motion.
The todefendant then offered evidence of titlegive in

himself, issue,under the general rejectedbut the court the
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; consent,evidence and a taken, byverdict was thereupon
for the of thissubject to the consideration court.plaintiff,

theChristie, for plaintiff.

J. P. Hale, for the defendant.

Parker, I. the statute ofBy 9,February 1791, for
of law, justicecourtsestablishing every<fce. of the peace,

“ hear,within his was authorized and tocomity, empowered
‘ all anddetermine, actions,and suchtry pleas (except
1wherein the title of real estate inbe drawnmay question,)
‘when demandedthe sum in doth not fortyexceeddamages

and it that ofwhen an action‘shillings,” provided, trespass
be before of andjusticeshould the thebrought any peace,

the not beissue,defendant should he shouldplead general
ofallowed to offer evidence that the titleany bringmight

in and that should aquestion,estate when he pleadreal
the title of real should be drawnestateplea, wherebyspecial

and no fur­justicein the should suchquestion, plea,record
justice ;be had thereon before the but thether proceedings

of and allwrit,an attested thecarry copyplaintiff might
of commoncause, pleas,the to the next courtfiled inpapers

to finalthe samehis andaction,and there enter prosecute
be holden his saidthe should bythatjudgment, defendant

be the as thoughsubsequentthe sameproceedingsandplea,
so far atand saidprosecutedcommencedaction had beenthe

thea that might,proviso, plaintiffact containedThecourt.
plea filed,the defendant’s becomebeingonimmediately

authorized to taxjusticethe was costswhich caseinnonsuit,
52.Laws,H. 1797,)N.defendant.for the (Ed.

1794, enacted,it was that21,Februaryofthe statuteBy
limitedof the beingof justices peaceof the powersinstead
“ havethereaftersaid shouldjusticestheshillings,to forty

exceedingnotnature,ofall causes the sameofjurisdiction
Ditto, 63.four pounds.”
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This last act was limited tooriginally the term of three
butyears, was made perpetual by the act of December 13,

;1796 and this statute(page 466,) enacted,further that no
action should be commenced at court of commonany pleas,
“ where theexcept title of real estate is question,in wherein
‘ the sum demanded shall not exceed the sum of thirteen
‘ dollars and cents.”thirty-three

A statute of 20,June 1797, provided, that the defendant
in cause triable aany before ofjustice the mightpeace give
any inspecial matter evidence under the issue. N.general

.H. Laws, (Ed. 73­1805.)
That this last act was not 'intended to affect actions when

the title of real estate was drawn in isquestion, apparent
from the fact, that such actions notwere theby existing

“laws triable before justicea of the And on apeace.”
of these 22,.revision laws the act of Juneby 1810, which

contains an and similar to in theexception thoseprovision
statutes before it is that thementioned, enacted, defendant
in any cause triable a justicebefore of the maypeace, give
any matter inspecial issue,evidence under the “ex­general

such as shallcept the title of real estate inbring question.”
H.N. Laws, 65.(Ed. 1815,)

31,The statute of 1828,December contains similar pro-
visions.

It then,is that to the time of theapparent, act ofup July
“ to2, 1831, justicesabolish of thespecial pleadings,” peace

had no of ofjurisdiction actionany trespass clausumquare
the title of real estate hadafter beenfregit drawn in ques­

tion in a N.bysuch action H. R. 4special plea, (3 402;
filed inissue,doitt and that under the such293,) general ac­

tion before a no thejustice, matter, title ofspecial bringing
real estate in could be inquestion, evidence thegiven by
defendant.

The first in thisquestion case, then,this is whether last
statute the jurisdiction of so to enableenlarges justices, as

tothem such actions.try
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It “that in. all civilprovides, theactions defendant .may-­
4 issue,the beplead general joinedwhich shall theby plain-
‘ tiff, inand either evidenceparty may specialgive any

in‘matter or defence of the action,support upon filing in
‘ the acourt brief of such matter either ofspecialstatement

of‘law fact.”or
doubt,It cannot aadmit of that this statute was not in-

tended to or alter the ofenlarge jurisdiction any tribunal.
There is in itsnothing terms which indicates that the legis-
lature had such inany view. There nopurpose is enacting
clause anynorgiving jurisdiction, clauserepealing taking

theaway of the case tonecessity carrying the court of
common pleas, upon the title drawn inbeing question by the
defendant.

It was to enable adesigned defendant toevidently fde the
a briefissue, statement,with in casesgeneral where he was

before ofunder the anecessity filing special plea, leaving
jurisdictionthe as before.

in therefore,Under the filed this it iscase,pleadings clear
defendant,the the justice,that before could not have set up

title in to ofin himself that theopposition plaintiff.
It not counsel,has been contended the that theby statute

had the ofjurisdiction justiceto theany operation enlarge ;
but it allis that the statute has takenargued away necessity

defendant, therefore,for special and that the liadpleading,
the to in the orpleas,file a brief statement common toright

there, underquestionthe of the in thepremisestitlebring
issue, althoughevidence for that he couldby purpose,general

justice. But tohave done it before the this there arenot
objections.unanswerable

general onlyfiled the issue beforedefendant,The having
jurisdictionofjustice, to oust him hisnothingthe had filed

tryto andauthority proceedover the He had legalcase.
the defend-and And trialit, uponrender a suchjudgment.

ofof mattersant could no evidence title. All othergive
briefhim to file awere Toopendefence to permithim.
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title intherebyandabove, bringthe courtinstatement
under theof such title generalevidenceor to givequestion,

so in exist-longtheissue, statutory provisionswould defeat
which1828,of andthe statuteand intoence, incorporated

would de-Ittonot intended be repealed.thinkwe were
thediscontinue, beforeof tothe his rightplaintiffprive

relied uponthat the defendantadvisedbeingonmagistrate,
trial,course of theit theand would; changesuch defence

defence withalongto set thatupthe defendantby enabling
1791statutes, fromwhich theof á different nature,others

tointended1828, evidently prevent.to
title ina ofIf the defendant file brief statementmight

as noyetafter the there has beenhimself, principleappeal,
con-be confined to the matterwhich he couldadopted by

other matterin andthat, offering anytained fromprevented
defence he have under theup generalof which setmight

admittedjustice.issue before the if he bemightAnd so
issue,to evidence of thegive himself,title in under general

thein court heabove, whyon the it is notappeal, apparent
notmight that defencecouple with matter ofany other

upon which he have relied in court below.might the
If, ahowever, thecould beprinciple authorizingadopted

defendant in this case, either orbriefby statement, bya
evidence under the general issue, to set titleup in himself

aon trial in the common andpleas, confining him, theupon
offer of such evidence, to that defence alone it; would pre-

thesent legal curiosity of a case tried before one tribunal,
where a particular ofspecies evidence was excluded because
the court jurisdictionhad no to hear and decide evi-upon
dence. of that andcharacter, upon judgment renderedbeing
and an taken, theappeal same case again tried, but theupon
very evidence excluded innecessarily the court below, and
with the exclusion of all the evidence there ad-rightfully
mitted.

It is only tonecessary state this result to show that the
ofruling the common waspleas correct.
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If the statute 1831 can theany uponof have operation
it the astatute, be of briefprior by authorizingmust filing
the of a beforestatement, specialin room theplea, justice,

of statement,the suchaction, filingthe toleaving upon
atake it would done had pleathe same course have special

toand defendant the matterfiled,been theconfining alleged
objectionsin tothe brief There are obviousstatement.

need not now be settled.such a this matterconstruction, but
theJudgment plaintiff,fot'

Farrington and al. vs.T. DanielEbenezer

Brown.

ora no-of of the maker ofhas been no demandWhere there payment note5
is not holden on a prom-of endorsergiven subsequenttice thenon-payment,

same, thethatwriting to the unless it be shown promiseise in pay clearly
and notice.that had been demandknowledgea there nowith fullwas made

defendant, ofendorserthe aswas assumpsit againstThis

one Jona-32,1828, for1st, againstdatednote, Aprila $88
order,to or his indefendant,thedrawnBrown,than payable

him endorsed.byand andgrace,sixty days
count was inThe firsttwo counts.containedThe writ

of the note,as endorserthe defendantform,the againstusual
notice.demand andand alleged

on the 15thdefendant,that thecount allegedsecondThe
wouldthethat1828, plaintiffsin considerationof July,

on saidtheof to promissorday paymentandforbear, give
the: andsaidto notethe paynote, plaintiffspromised

andsuch forbearanceaverred didthey givethatplaintiffs
ofday payment.

in evidenceofferedcounts,To these the plaintiffssustain
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