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If the statute 1831 can theany uponof have operation
it the astatute, be of briefprior by authorizingmust filing
the of a beforestatement, specialin room theplea, justice,

of statement,the suchaction, filingthe toleaving upon
atake it would done had pleathe same course have special

toand defendant the matterfiled,been theconfining alleged
objectionsin tothe brief There are obviousstatement.

need not now be settled.such a this matterconstruction, but
theJudgment plaintiff,fot'

Farrington and al. vs.T. DanielEbenezer

Brown.

ora no-of of the maker ofhas been no demandWhere there payment note5
is not holden on a prom-of endorsergiven subsequenttice thenon-payment,

same, thethatwriting to the unless it be shown promiseise in pay clearly
and notice.that had been demandknowledgea there nowith fullwas made

defendant, ofendorserthe aswas assumpsit againstThis

one Jona-32,1828, for1st, againstdatednote, Aprila $88
order,to or his indefendant,thedrawnBrown,than payable

him endorsed.byand andgrace,sixty days
count was inThe firsttwo counts.containedThe writ

of the note,as endorserthe defendantform,the againstusual
notice.demand andand alleged

on the 15thdefendant,that thecount allegedsecondThe
wouldthethat1828, plaintiffsin considerationof July,

on saidtheof to promissorday paymentandforbear, give
the: andsaidto notethe paynote, plaintiffspromised

andsuch forbearanceaverred didthey givethatplaintiffs
ofday payment.

in evidenceofferedcounts,To these the plaintiffssustain
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eta,Farrington note referred to,the and a toaddressed thewriting plaintiffs’

Brown, counsel, o£ which the is afollowing copy.
a JulyPortsmouth, hold15th, hereby1828. I myself

‘ accountable for the of a Jonathanpayment note signed by
1Brown, 1st,to me, and endorsed datedby me,payable April
‘ 1828, inpayable handssixty 32,for now indays, your$88
‘ collection.for Daniel Brown.”

The offered noplaintiffs evidence in of theirother support
claim.

The defendant furnish-contended that the evidenceabove
no of aproof maker,ed demand of andthepayment upon

that if the memorandum wasoffered in evidence as aforesaid
tobe aconsidered as of a ofwaiver demand payment upon
the it was inmaker, incumbent totheupon plaintiffs prove
addition that the was a fullaffirmatively, made withpromise

that noknowledge such demand had been made.
The court instructed the that the said memorandumjury,

was evidence of a of demand of ofwaiver thepayment
maker of the note, and wasthat it not on theincumbent

toplaintiffs show that it had been with agiven knowledge
on the of thepart defendant that no such demand had been
made.

The jury, aby court,direction of the returned verdict
the andplaintiffs ;for the defendant moved that the same be
aside forset misdirection : and the case was referred and as-

signed for the consideration oncourt,of this the evidence and
directions as above stated.

Bartlett,James for the plaintiffs.

Goodrich,C. B. for the defendant.

Upham, J., delivered the ofopinion the court. The en-
ofdofser a note liablebecomes for its after due de-payment

mand is made upon the ofmaker the note, and seasonable
notice is togiven the endorser of its ifnon-payment. But
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Farrington..anot the en-measures are taken to fix the ofliabilitythese
Brown,as ifexonerated,he much as his namedorser, fullybecomes

r“had the note.never been upon
the endorser of a noteThere are cases where is liable

notice,and as where thewithout demand raisedmoney upon
heendorser,note is received the and is thebythe person

to : he has been byliable where indemnifiedultimately pay
: bill,case of the drawer of asecurity and, in where he has

in of the drawee. vs.McManus,no effects the hands Agan
180; 207;Small,vs. 2 Greenleaf,11 Johns. Mead Free­

RogersMass. vs. 2 D.;man vs. 7 483­ Stephens,Boynton,
; 171;12 East,vs. vs.713­ Thorpe,E. Legge Hoffman&

1 157.Smith, Rep.Cain.
awhere, due,before note falls the endorser toAnd agrees

in consideration of time toit, forbearance, or bepay given
athis is sufficient ahim, consideration, and renders demand

and notice on 192­unnecessary. Bills, ; vs.ley NortonBay­
Lewis, 2 But these are exceptionsCon. 478. theRep. to

rule.general
case,this is toIn there thenothing excuse want of de-

and or tonotice,mand show that forbearance and daygiving
was theof to the considerationpayment principal of the

new set the Thepromise up by plaintiff’s. only ground on
theirthe can sustain action is,which thatplaintiffs the pro-

of thebymade defendant in hismise payment letter of the
to the1828,of plaintiffs’ isJuly, attorney,15th evidence of

notice.anda due demand
authorities which goare toThere sustain the position that

like the one made ina this case, ispromise, evidence of a
and notice. vs.demand 1 Stark. 326­;Chambers,Sidford
vs. 1Wilson, Taunt. 12­; Gibbon vs. 2Coggon,Hosford

; ;188­ vs.Camp. Taylor do. 105­ vs.Jones, Greenway
;4 52­Hindley, and Wood vs. 1Camp. Brown, Stark. 217.

In Lundie vs. Robertson, 7 East, 231, Lord Ellenborough
it was tosaid be presumed, tofacie, fromprima the promise
that the bill hadpay, been presented ;in time that no-due
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Famngtoneta. had objectiontice been that nogiven ; could be made to

Brown, that had beeneverypayment; thing done, andrightly that
'

this thesuperseded ofnecessity ordinary proof. There are
authorities in 13 417,also and 15thEast, East, 275, to the

same point.
On the hand,other the more modern authorities, and

the American decisions generally, sustain a different po-
sition.

In vs.Hopkins ell,Lisw­ it a52,12 Mass. is said that
ofpromise the endorser, to be must be madebinding, with

a of theknowledge circumstances which tooperate discharge
him. And in Trimble vs. 16Thorne, Johns. 152, Chief
Justice itSpencer says bymust be shown the af­plaintiff,

andfirmatively clearly, that the defendant knew when he
the subsequentmade notthat he had receivedpromise reg­

notice and;ular the same bydoctrine is holden Justice
in MartinStory, vs. Mason,2 241.Winslow,

It was also decided, 408,in 7 Mass. R. Garland vs.
Bank, whereSalem was an onmoney by endorser,paid

of a demand and when none had beensupposition notice,
anthat action to Seelay recover the back.given, money
vs. 5Hackley,also Miller vs. Deni­375;Johns. Duryee

109;son, 248;ditto Donaldson 4Means, Dallas,vs.
Mass.vs. 9 332.Durrell,Tower

where thecases,thoseIn endorser has of theknowledge
has been no demandthat therefact the aupon maker, and

has it hasbeen beenpromise given,new considered as evi­
of andof a waiver demand notice.dence vs.Hopkins

52;12 Mass. Pierson vs. 3Liswell, Hooker, ;Johns. 68­­
Ladd vs. 2 N. H. 340. But thisR. doctrineKenney, has

A new case,controverted. in suchpromise, bemaybeen
asconsidered, facie, the of aacknowledgementprima debt

the endorser,due from or drawer, which he isrightfully
and to but where it can be shownready willing pay; that

afor new itsuch consideration ispromise existed,no ques­
it can theprecludetionable whether endorser from his de-
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102;Lawrence vs. 3 vs.Ralston,fence. Bibb Phillips
1 Har. I. vs. 6;187­ WalkerMcCurdy, Laverty, Munf.&

487.
that a newlaw,It as settled promisemust be considered

and clearlyit is shown that theaffirmativelyis unlessvoid,
thatwith there hadknowledgewas madepromise a'ffull

3 N.Otis vs. Hussey,no the maker.been demand upon
of such inH. R. is no evidence knowledge347. As there

the acknowledgement maythis and for this reasoncase,
of thea defendant’shave under misapprehensionbeen made

he was the in in­reason that partyand not for theliability,
note,to the thebound payofterest, rightor in mannerany

been made withoutas havingmust be consideredpromise
consideration, and

aside.be setmustThe verdict

Copp John Neal.vs.William H.

tohighwaya is iswhichsoil and freehold over laid, presumedtitle to theThe
the is shewn.adjoining untilof the land, contrarybe in the owners

in the foraccording to an article warrantlanda toof townvote conveyThe
said is evidencein of vote,meeting, pursuanceaccompanied by entrytown

deed.withoutof title

of a town will be con-highway voteof aa byconveyedportionuponEntry
toto the whole.effect extendlegalitsinstrued

Tufton-a tract of land infora writ of entrywasThis

laidwide, formerlyand two rodslongrodseightyborough,
as a highway.Tuftonboroughbyout

aformerly high-there wasit thatthe trial appearedOn
andthe plaintiffland ofside,one onuponway adjoining,

grantor,defendant’sone theFurnald,of Daniellandthe


