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J. S. Wheeler’s for a certiorari.application

of29,statute December 1832. which established courts commonThe of pleas
counties, jurisdiction togavein the to those courtsseveral respectively lay

highwaysout from to county.county

At in thisterm of the court of commonApril pleas
county, a1832, certain individuals filed petition, praying

athat road be laid out from in thismight county,Hopkintou,
Weare,to in the of AtHillsborough. Februarycounty

ofterm the court of 1833, a committee wascommon pleas,
to lay outappointed the toroad ofthe theagreeably prayer

if it shouldpetition, expedient.be found At February
1834. theterm, committee made a report, outlaying the

road, winch bywas accepted the court, and trie road estab-
lished. Wheeler now applied quashfor a certiorari to the

on the thatgroundproceedings, the court of pleascommon
hadcountythis no jurisdictionin to establish a inroad the

ofcounty Hillsborough.

J. forHarris, Wheeler.

Gove theopposed application.

J.,C. delivered the ofopinion the court.Richaudson,

The statute of July 3, 1829, 7,section to the late courtgave
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WheeSer^áto out two orjurisdiction highwaysof common inpleas lay pplicniioii fco
a cciliorari.1same, different,in or inmore towns the counties. Laws,

575.
29,The of December 1§32,statute which forprovides

the of the ofpresent courtsorganization pleas,common
“ that allenacts the andjurisdiction, power authority by

‘ law now vested in the court of common pleas, shall be,
1and the same are vested thein courts of commonhereby
‘ and; allpleas hereby orders,constituted judgments, plead-
‘ writs,mgs, records, actions, processes, mattersproceedings,
‘ and nowwhatsoever, remain-things andpendingexisting,
‘ in the court ofing common in the countiespleas several
‘ ;in and allthis writs, actions, &c.,state made returnable
£to the court of common in this statepleas anyin county
! heard,before this act shall take be tried andeffect, shall
‘ prosecuted aand be todetermined, on andmay proceeded
‘ final and com-end in the said ofseveral courtsjudgment
! judicature, accordingor in court ofsuperiormon thepleas,
! to the of this acta’provisions

commonact ofThat this transferred to the new courts
county,toall petitions countyfor frompleas highways

authorityandcourt,in the andlate all jurisdictionpending
such ishighways,outlate to laywhich the court possessed

only question which canto Thetoo clear admit a doubt.
that ju-those petitions andaresubject is,arise on the How

?courtsnewin thelodgedrisdiction
waslegislature&f the that the presentintentionIf the

should have topleas only power outlaycommonofcourts
of their that,the limits andrespective counties,roads within

from tocountyfor highways thencounty pend-the petitions
to ofbe transferred the courts the severalshould comi-ing,

of theanywithin rvhose limits newparts proposedties
found, with jurisdictionbe of suchmight peti-highways

tofar related new roads withintheyso astions, proposed
counties, it is that the whichpowermanifesttheir respective

to tocountycourt out roads fromlaylate possessedthe
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a the in somefor onecounty, upon petition purpose county,
a in courts to laylost. For several out severalpoweris

in acounties,in their such manner thatrespectiveroads
a road fromtogether they may constitute leadingtaken

is a a inpowerto different fromcounty county, very thing
to out a road from tolay county.one court county

The difference between two will be bestthese powers
jurisdic-illustrated aexplained short of theby history

of tocourts,tion the in outrespect laying highways.
entitledaBy passed February, 1786,statute on the 27th

outact for selectmen werelaying highways, empowered■an
to lay highwaysout within the limits of their respective

In totowns. the exercise of select-this thuspower given
men, it would have outbeen to layin some casespracticable
several roads in several towns a in a mannerin suchcounty,
as to aconstitute from to Buthighway town town.leading
it is obvious in andthis,that very difficultiesdoing great
embarrassments must have mightoccurred. A new highway
be wanted to accommodate the seve-throughpublic leading
ral towns. In order to obtain such a highway, application
must be made to the in Inselectmen all the towns. some
towns the selectmen might think the re-conveniencepublic

thequired new road. In other towns the selectmen might
quitethink otherwise. And very different mightopinions

be entertained theby selectmen of the towns,different as
to the best and most convenient situation in towhich place
the road inproposed the several towns. These difficulties

toseem have tooccurred the legislature ; and in order to
them, at the sameprevent time that the selectmen were em-

powered to lay out withinhighways their respective towns,
the courts of sessions were empowered to lay out highways
from town to town within their respective counties. And
when the court of sessions was abolished, the same power
was transferred to the court of common pleas.

Afterwards, as the population of the state increased, new
fromhighways tocounty county, in various directions in
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foundstate,the were often for the accommodationnecessary
of the out suchBut inpublic. highways, great delay,laying

inand trouble were experienced beingexpense compelled
to several courts in the several countiesto theapply through

out,was to be laidwhich new nohighway proposedany
to out a roadcourt the from tohaving power lay county

to thisIn order theremedy inconvenience,county. legis-
1821, authorized the court to outlature, in suchsuperior lay

in when late of1824,and the court commonroads; pleas
was the to out fromestablished, lay countypower highways
to terms to that court.was incounty express transferred

It that a tribu-is, thus, vested in severalapparent, power
tonals out several roads which when takenlay maytogether

constitute a road is a veryfrom toleading county county,
different a tribunal to outlayfrom vested in onething power
a also thatfrom to It ishighway county county. apparent

that thethe have heretofore itlegislature expedientthought
to shouldcountyto out fromhighways countypower lay

that ifclear,be vested in some tribunal. And it is equally
ofthis is not now in the several courts com-power lodged

it is lost.pleas,mon
But the words of the theby express act constituting pre-

of commonsent courts are all thepleas, they vested with
andjurisdiction, had.power authority, which the late court

then,This must be to thepower, considered as transferred
ifcourts, it can in any be executed them.present way by

We no reason itsee notwhy may be as andconveniently
exercised theeffectually byas aspresent courts the lateby

Each court willcourt. have topower outlay highways
tofrom But tocounty county. agive court jurisdiction,

some of the newpart proposed highway must lie within
the It iscounty. believed the late court never sustained a

unless some of thepetition part wasway within the county
where it was Thepresented. will bepower exercised

to rules ofagreeably practice established this soby court,
that ofany jurisdictionconflict theamong several courts
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Norris ineasily And the exercise ofprevented.be themay power
vs.

Eaton. willcountythe be assisted a ofjudges always by thisjudge
Wecourt. are unable towholly anyimagine embarrass-

ment whatever the courts ofwhich common must en-pleas
incounter this other than allexercising those whichpower,

courts must encounter in asuch jurisdiction.exercising
It will be as it hasnecessary, always been, to a sep-keep

arate account of the incurred in eachexpenses Andcomity.
the accounts for those be inmust settled andexpenses paid
the several comities theby county judges.

We are, therefore, of that theopinion on whichpetition
this road was out,laid as it was in the late courtpending
of common pleas in this when the ofcounty present courts
common pleas were was to theestablished, transferred pre-
sent court in this county, and that courtthe here had au-

tothority lay out the road, somealthough of it waspart
within, the ofcounty Hillsborough.

is,There then, no ground for a certiorari inissuing this
instance, and

The motion is overruled.

Daniel Norris vs. Jonathan Eaton.

postingThe of the original instead of a is awarrant, valid notice ofcopy, a
town, meeting*.

This was an ofaction replevin, and was submitted to the
court upon the facts.following

The defendant, as a ofsurveyor highways of the town
of Pittsfield, distrained a gelding horse, ofproperty the
plaintiff, ofby virtue a warrant directed to byhim se-the


