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'R@BERTSDN and a. vs. GEORGE.

Trgr general rule is, that a Iam ord cannot maintain ilcspa% for an ultry upon
Jand while in. the o\,cup%hon of ‘a tenant,

Whether he may do so Where the entry is accompanicd by a permanent injury
to the: n‘cchold quuc Y ‘

But the owner of land may maintain tiespms fmr an cntrv upm‘ lt Whﬂe in the
oc,cup'ttlon o" his servant.

And Whme an mdn 1dna1 is in the ()uaupmtxon of land, whn‘h i mvned by an-
ather, and the terma of the contract under which he eutcud do not distinctly
appear, it mist be, subrnitted to the jury, to find from all the cucmnstancus
of the case, Whethor such person occupied as tenant or as. servant of the
owner. .

TRESPASS f01 Lreakm@ &nd entenno the plammﬁ“b close,
and catrying away cerfain hay, | rye, &ec.

The defendant pleaded the general issue, and filed a
brief statement, setting forth that, being a- éeputy sheriff;
and having an execution against one Andrew’ Robertson,
who was then in the occupation of said close, ‘he entered
and took the goods, which were the pmpelty of qald /’Unhe\v.

The action was tried in ‘the common pleas, Eebruary
term, 1834, when it appeared that the plaintiffs had a title
to the close in- questlon and that at the time of the alleged
trespass said Andrew’ hobmtson, ‘who was the father of the h
plaintiffs, was in the actual occupation -Qf At and thers was




DECEMBER TERM, 1834.

to let their said father live upon the farm, and, as the wit-
ness understood, he was to have his. ]iving upon-it, and.
nothing more. . “No lease was produced,

"The defendant objected, that there was not sufficient evi-
dence of “possession in the plaintiffs to enable them to main-
tain this action ; and the court having thus -instructed the
jury, the phmtiﬁs ‘moved for anew trial, -

g I{arris, for‘ the defendamf cited Bac. Abr. Trespass =
C.3; 1 Chittys Pl 176 2 Phil. Ev. 132; 1 Johns.
Rep: 511, Campbell vs. Arnoid; 9 Johns. 61, Stuyvesant

Tomplkins ;- 11 Johns. 569, S. C. in error ; 3 Stark.
Ho. 14367 3 Johns. Rep. 468, Tobey vs. Webster ; 12
Johns. 183, Wickham vs. Freeman ; 8 Mass. 415, Taylor
vs. Townsend ; 3 Greenleuf’s Rep. 6, Little vs. Palister;
3 Levinz 209, Bedmgﬁez;z vs. Onslow. '

I Barfletl for-the. plamtlﬁ"

' PA’RKPR, J. The "LuthOUUCS eited by the (:ounscl for the
defendant show the general rule to be, that the landlord
cannot maintain trespass for an entry upon land whﬂo inthe
’ occupatlon of .a tenant. i i

In Starr vs. Jackson, 11 ﬂ/fass Rep. 021 this doctrme
is ‘controverted, -but in that case there was an injury to the
estate of a permanent nature, which was consldued as.g

direct and immediate injury to'the owner.

Whethersuch form of action is in fact proper, even where
an injury of a permanent character has been done, it is not
material now to-enquire. 3 Green. 6, Little vs. Palister.

There.is ho pretence of any such injury in this case ; and
if it had been found that Andrew Robertson was at the time
~1ogaHy a tenant of the. plcuntlﬁs it 'would have been a sufﬁ— :
“cient defence to this action.

But the evzdence as stated does nOt show thlS concluswely
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woneta. - If the plaintiffs, for the purpose of assisting their father,

permitted him to occupy the farm, and take the produce to
himself, he would then have been, at least, tenant at will ;
and although such tenancy might have been terminated at
the pleasure of the plaintiffs, so long as it existed they could
not maintain this action.

But if, on the other hand, for the purpose of aiding their
parent, they permitted him to occupy and labor upon the
farm, under an agreement that he should take from the pro-
duce what might be necessary for the support of himself
and family, so long as he was there, and nothing more, the
produce belonging to the plaintiffs, and they taking the res-
idue, the father in such case would be, legally, the servant
of the plaintiffs, laboring upon their land, and receiving his
support, from time to time, as the wages of his service ; and
his possession would in that case be the possession of the
plaintiffs.

In such case, the father would have no right to the pro-
duce beyond what was appropriated to his use, from time to

time, nor until it was so appropriated ; and if the plaintiffs
saw fit to turn him from the possession, he would have no
claim to emblements.

In which of these characters Andrew Robertson stood,
does not appear. That is a fact to be found by the jury,
upon consideration of all the facts proved. 1 Stark. Ewv.
408, 410. And as this question was not submitted to them,

there must be a
New trial.




