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wouldhe have been had other Heany person purchased.
the -aby goodsreceived for hecompensation pricethe paid

them. But he to oneis entitled halffor of the value of
the and wegoods; objectionsee no to result.the The
value of the goods was the worth,amount were andthey
the defendant cannot if thatcomplain value is assessed by
the amount he received the sale.upon He is not entitled
to make a onprofit them, and the plaintiff claim tomay
the extent the direction authorized,that not for thethough
reason Thegiven. in theerror direction, therefore, fur-

nonishes ground for a new trial.
Judgment on the verdict.

Lyford.Stevens vs.

Money paid upon an contract cannot be under arecoveredexecutory back,
had and longcount for so as isthe contract and notmoney received, open
ifBut the contractrescinded. is such ofform abroken, payment may part

damages sustained,the and be as such.recovered

a contracta breach of for the of isthe entitled toUpon delivery lumber, party
value ofrecover the difference between the the theat where itlumber, place

andto be the sum to be : and to.was in orderpaid ascertain suchdelivered,
value ofthe market such lumber at markets to which lumber isvalue, usually

of be giventhe in withsent from evidence ofdelivery,place may evidence,
of thethe of as one means of the trueascertainingtransportation,expense

value.

beas to result the breach of adamages fromSuch may presumed necessarily
not be aneed stated in the but seeks todeclaration;contract where party

damages, reason of the should berecover theyspecial by non-performance,
ofin the other theset order that party apprisedforth circumstantially, maybe

of thenature claim.

aof contract of thethe breach for the ismerchandize,delivery plaintiffUpon
his trouble anddamages procuringnot entitled to recover for in theexpense

; contract to be made.

Assumpsit. defendant,The thestated,declaration that
June, 1833,A. in writ-byon the 13th D. his memorandum
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ofin consideration of the the thereining, promises plaintiff
him, byafter tothe to deliverexpressed, plaintiffpromised

the then the atnext,first of onday September landing
Franklin, feetthousand white oak three inchtwenty plank,
of as thequality, &c., for whichgood plaintiff promised
to pay dollars and theseventy thousand,per although&c.:
time for the theof had anddelivery plank elapsed,said

had receive saidplaintiff been and toalways ready willing
to the same’oftplank said and forpayaccording agreement,

the thedeliveredthereof, defendant had notdelivery yet the
same, &c., been deprivedthe lost andwhereby hadplaintiff

•of divers great andgains profits, See.
There was a andalso count for had received.money

the writtentheUpon the in evidencetrial, plaintiff gave
totestimonycontract set inforth and offereddeclaration,the

prove indescribedthe wasmarket value of such lumber as
Mas-Medford,said incontract, Charlestown,at andBoston,

subsequent-sachusetts, and1832,on the first of September,
ly such lum-during raftingthat ofautumn, and the expense
ber and Boston.from the at Franklin to Charlestownlanding

defendant,This the but theevidence was toobjected by
court overruled the objection.

oakIt was that of all thea whiteproved portiongreat
andlumber floated the was collectedriver,down Merrimack

Franklin,rafted and Boscawen,at at ten miles'below Frank-
that alin, and considerable of it was and sold atpart bought

those dollarsseventy per thousand was theplaces—that
ever known to have been forhighest price given three inch

white oak at ofeither those and that aplank places, portion
of the the defendant to in fulfil-plank designed by go part
ment of his said andcontract, surveyed as merchantable

-wereplank, sold at atFranklin that price.
plaintiffThe offered evidence of the of $*200,payment

to the defendant, 31,June 13, 1832, and #200, August 1M>2.
in payment for said as aforesaid.part to deliveredbeplank,
To of objected,the admission this the defendantevidence
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Stevens thewas no count in plaintiff’sthere declarationbecause upon

vs,
Ly ford. sums be Butthese could recovered. the court ruled,which

instructed the that could be recoveredjury, theyand upon
count for and and that themoney received,the had evidence

to that count alone.applicablewas
thatIt the had inappeared plaintiff: been the busi-engaged

of and lumber and topurchasing raftingness ship-timber
Charlestown,and and thatBoston the wereplank designed

for ; and theship-building court further instructed the jury,
thethat was entitled toplaintiff for his trouble indamages

journies to obtainmaking contract,said and receive said
lumber, forand saidadvancing money contract;upon —and
also that theyif believed oflumber the mention-description
ed in the contract could not atbe obtained theFranklin, by

toplaintiff', be taken to the themarket, at time when said
contract,lumber was, said toby have been delivered, they

considermight what was the then of atsuch lumberprice
Boston,Charlestown, and and the ofexpense therafting

same from andFranklin, in that ascertain the value ofway
lumber tosuch the plaintiff Franklin,at theand damage

which the hadplaintiff sustained the ofby non-fulfilment
the contract.

aThe returnedjury general verdict for the andplaintiff,
defendant moved for a trial.the new

forWalker, the defendant, argued that the amount paid by
the to the defendant couldplaintiff not be recovered back

*under the count for andmoney had 4received, Bos. Pul.
351, vs.Cooke Munslon. —That the theevidence respecting
value of atplank Charlestown, andBoston,' Medford, was
inadmissible. atPlank were sold theFranklin, ofplace

after thatdelivery, time, and the market price at that place
determines the measure of thedamages. defendant—That
was not bound to make thegood which theprofits plaintiff

havemight obtained, 2 251,Caines Cas. vs.Cortelyou
if theLansing. plaintiff had a to forright recover—That
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ofsuch the loss them should have been setprofits, specially
declaration,in the which was not 1here,out done Ckitty’s

331 4PI. : 222. —That theEsp. Rep. money couldpaid
not be recovered as for the samedamages, reason. —And that

court,the of the which theby jury wereruling authorized
to the for his inplaintiff troublegive damages jour-making

to contract,nies obtain the and receive the lumber, and in
was None ofadvancing money, erroneous. these were stated

in the declaration.

for theFarley, admittedplaintiff, the general principle
that an action for had and received would not lie tomoney
recover back a itmoney upon contract until was re-paid
scinded, but contended that this case was not within the prin-

Thatciple. where theapplies is inprinciple money paid
of the contract. But thepursuance original con-by original

intract, case,this the defendant could have claimed nothing
a ofuntil the lumber. Such must bedelivery the construc-

of it. After the contract,tion aby subsequent agreement
would theseem,it to theplaintifffpaid money defendant, to

to the of thebe whenapplied payment plank delivered, and
that now bemoney may recovered back on the count for

had and received.money
The general theprinciple be asrespecting damages may

contended the but theby defendant, case does not find that
there was for atmarket Franklin.any price plank There
were none sold there about the time, what theexcept de-
fendant sold to amake market Theprice. only toway assess
the was to resort to the evidence offered, anddamages in
that to valueascertain the of the atway Franklin.plank

As to the noobjection journies,respecting wasexception
attaken the time of the introduction of the evidence.

Parker, J. The becausetrial,defendant aclaims new
the court the the re-to in evidencepermitted plaintiff give

defendant,the of the towardsceipt, by plaintiff,from$400
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the lumber which the defendant contracted to anddeliver;
insists that the bemoney thus cannotpaid recovered back
under the count,money because the contract was not re-
scinded.

The rulegeneral is, that an actionundoubtedly for money
had an received will lienot to recover back whichmoney
has been apaid upon special contract, so as the contractlong
remains in 133,force unrescinded. 1 D. E. vs.Towers&
Barrett; 1 4 B. P.23, Downes;Weston vs.Doug. &
341. Cooke Wells;vs. 7Munston; Power vs.818,Cowp.
Bing. 266, James vs. Cotton.

The plaintiff’s counsel has to thisdistinguishattempted
case, that inalleging the rule toonly moneyapplies paid
pursuance of the terms of contract,the and not to money

advancedvoluntarily in of tomoney becomepart payment
due theupon contract.

It is tounnecessary encpiire, time,at this whether there is
such an to rule,the ofexception general- we arebecause

that ofopinion the amount the thus bemoney, maypaid,
recovered as of thepart sustained thedamages by plaintiff

reason ofby the of contract, under thenon-performance the
count founded on the contract itself. It is of imma-course
terial to the defendant which count the reco-upon plaintiff

; andvers the was erroneousalthough ruling in applying'the
theevidence to count for had andmoney received, the result

was Thisright. exception, therefore, can furnish no reason
for aside the verdict.setting

The defendant thatobjects,farther the plaintiff per-was
mitted to evidence of the market value of such lumbergive

Boston,as was contract, Charlestown,described atin the
and Medford, 1832,of the dateon the first whenSeptember,
the plank defendant,were to have been delivered theby and

ofsubsequently the autumn that andduring year; the ex-
ofpense down the river,such lumber from the land-rafting

at anding Franklin, to Boston.Charlestown
-The contends,defendant’s that the damagescounsel were
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Stevensto be ascertained theby market value at Franklin —that he
Lyford.was not bound to make the profits which thegood plaintiff

havemight farther,obtained —and that theif amount of'
such are the loss ofprofits recoverable, them must be set out
as a damage that there is nospecial allegation in the—and

thewhich entitles to intoplaintiffdeclaration this evi-go
dence.

was,The of to that ifdirection the court the jury they
believed lumber of could not be obtained atdescriptionthis

market,toFranklin, the be taken the at theby toplaintiff,
time when the lumber was the to beenby contract have
delivered, they consider what of suchmight1 was the price

atlumber and the the sameCharlestown, raftingofexpense
Franklin,from and in the value ofwaythat ascertain such

lumber at and theFranklin, to the whichplaintiff, damage
the had of theplaintiff sustained the non-fulfilment con­by
tract.

Chitty's1The on is laid .subject down,rule this 332.Pl­
Such toas result- fromdamages necessarilybemay presumed
the of be in the declaration ;breach contract need not stated
but in other cases it is to state thenecessary damages arising
from the breach of and circumstantially,contract specially

toin of intended beorder to the defendant the factsapprise
evidencethe not be toproved, giveor willplaintiff permitted

of such on the trial.damage
thatobjection is,defendant’s theThe first answer to the

theof lumber atevidence was the valueadmitted to show
they frommight,and the directed thatFranklin, jury were

lumber was atevidence,this find value of thewhat the
theFranklin, delivery.ofplace

for this purpose.The assuredly competentevidence was
to the value ofThe isplaintiff entitled to recover according
He is entitledtothe lumber at ofhim, delivery.the place

non-fulfil-thebyto be remunerated loss sustainedfor the
lossthisshowingofof thement the contract. For purpose

toof evidenceto particular specieshe is confined anynot
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of Heof at the place delivery.the lumbervaluetheprove
de-at the ofplacea marketby priceit showingshowmay

ato establish markethave been sales enoughif therelivery,
at where suchthe marketor he show its value; mayprice

the costs of fromandusually sent, transportationlumber was
and will be a to measure itsthisdelivery, guidethe ofplace

of The difference between thevalue at the delivery.place
at of and thedelivery, pricevalue of the lumber the place

a be necessarilyto be whichdamage may presumedispaid,
ato result breach of contract.from the

evidence admittedthat if this bad beenis,Another answer
obtained,to show the the haveplaintiff mightwhichprofits

it anywas not to which hespecial profitsevidence show
contract,have reason ofby any particularmade butmight

which have thethe would accruedonly by generalprofits
andtrade,of thus to show the value of thecourse lumber

at the ofplace delivery.
There is an inallegation the plaintiff’s declaration, that
the 11011-fulfilmentofby the defendant’s hecontract, has

lost and been of diversdeprived andgreat gains profits,
which and otherwise would havemight accrued to him by
the of the thisdelivery ; and is toplank aaccording prece­

Chitty’sdent, 2 . 100. is,There notice totherefore, thePl­
defendant, that the plaintiff aalleged general loss of profits
as a of hispart and thedamages, ofproof losssuch is usu­

inincluded the ofally evidence the value of the article.
doubt the aWithout ofproof loss, under this allegation,

should be ofonly such loss wouldas arise thefrom ordinary
course of business and andtrade to; this we seeextent no
objection to its admission. 2 East’s 211,Rep. Shepherd
vs. Johnson.

Had the desired toplaintiff offer evidence that he had
made for aarrangements particular ofdisposition the lum-
ber, reason ofby which he had sustained a particular loss
and that must have beendamage, specifically alleged. Such
a loss could not be presumed necessarily to result from the
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the defendantin the declarationnot statedandbreach, being Stevens

LyfonLofto rebut proofnot to stand preparedcould be required
this character.

that the could not be recov-objected,It was money paid
that is not stated in the declara-ered as becausedamages,

of asthis,to recoverytion but the same reason the; applies
Havingof the as has been before suggested.part damages,
its losscontract,thebeen the upontowardspaid purchase,
of thefrom the breachto the resultednecessarilyplaintiff

tothere was no occasioncontract the defendant —andby
defendant of this in the declaration.thenotify

It is court instructed theobjected, also, jury,that the
introubleentitled to for histhat the was damagesplaintiff

the lum-and receivecontract,to obtain thejourniesmaking
an-Bycontract.and for theber, moneyadvancing upon

findtoof were authorizedother the direction thepart jury
from the evidencevalue of the to the plaintiff,the lumber

of and deduct-sale,at ordinaryvalue the placeitsshewing
toall the damagesThis would givethe transportation.ing

was all he wouldThiswas entitled.the plaintiffwhich
received, thebusiness,of hadin the courseordinaryhave

of moneyamounthis contract. Theperformeddefendant
betweenand the differencecontract,thehad paid uponhe
him,to wasand of the lumberbe the valueto paidthe price

therefore, entit-He was not,had sustained.loss hetheall
ormade,he hadjourniesfor theany thingto recoverled

beenHad the lumberof money.advancingtroublethe
thesehis remuneration forhe must have takendelivered,

if he toof And recoverin the value the article itself.things
this directionto no But underhe is entitled more.extentthis

in makinghis troublehave fordamagesjury may giventhe
sustainedtocontract, in addition the loss the plaintiffthe

reason there must afor be—and this
New trial.
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