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land isWhere a of made condition that it shall beconveyance upon void upon
of a sum of grantor,the the if thepayment money by is inconveyance fact

made to secure the aof for which the grantee ahaspayment debt, remedy
of theagainst the the is to bedebtor, deemed aperson mortcrau-e.conveyance

But where the is not intended as a it must be adeemedconveyance security,
conditional sale.

beThe title to real estate settled arbitration.may by

P all demands betweenand F submitted to arbitrators them. At the hearing,
objected demand made oughtto a that it not toF be takenP,particular by

them,theinto consideration and it was not examined itarbitrators,by by
sayingwas held that after F was from that such demand wasthis, precluded

the"submission.within

mortgagee dischargea to a ismortgage chargea thepriorpaid byMoney upon
be the be comes tomortgager,and must when redeem.hind, repaid by

toa of recover aentry, broughtwas writ farm inThis
the demandant counted his own seizinuponin whichJaffrey,

aand disseizin the tenant.byand in mortgage, uponin fee
at term, 1835,was tried tbeApril upon gene-The cause

subjecttaken for the demandant toand a verdictissue,ral
the :of court caseupon followingthethe opinion
the tenant deed1828, bythe 12th January, conveyedOn

to the demandant in fee. The deed,demanded premisesthe
if tenanta that the to thecontainedhowever, proviso, paid

ofin four from the firstyears day April,demandant $1000
beshould void.conveyancethe1828,

to the demandant for theNo was the tenantbynote given
demandant held cer-mentioned in deed but the;1000 the$

and totenant, payablethebytain notes madepromissory
and the;and the tenant wanted more con-himself; money

was made as for the then due toveyance security money
the and for other which it wasdemandant, money expected

to the tenant.would advancehe
It further on November,that the 4th theappeared, 1825,

totenant had deed theby conveyed premisesdemanded
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toin fee and in secure themortgage,Spaulding,Edward
sameat the time fora madeof notepayment §700.

demandantthe topaid1834.July, SpauldingOn the 7th
notethe him asgivenon aforesaid ;due andamountthe

to the demandant the notedelivered and theSpaulding
The note was notdeed. andnegotiable, no othermortgage

was made either of theby Spaulding note or ofassignment
the mortgage.

the same 7ththis, 1834,After on theJuly, demandant and
oftenant entered into a.rule reference before a ofjustice the

all demands between them tosubmitting arbitrators,peace,
award to be to—the returned the next court of common

pleas.
before theAt a arbitrators on thehearing 21st August,

laidthe demandant before them the1834, and notemortgage
the tenant to as above statedby ; but, thegiven Spaulding,

tenant the arbitrators did not take noteobjecting, the arid
into consideration.mortgage

inmade an award favor of theThe arbitrators demandant
costs,and 83 uponfor 25 whichdamages, judg-§28§529

at 1834.term,was rendered Octoberment

on the ofbyThe was well Chamberlainargued partcase
the of the tenant.and Hale on partthe demandant,

the of the court.Green, J., delivered opinion
that thetenant, deed,on the of thepart byIt is insisted

to recover the farm inof which the demandant claimsvirtue
as the; that,is not a and demandant hascase,this mortgage

not in evi-a the deed is admissiblecounted mortgage,upon
We shall in the first considerplacehis count.dence upon

nature of that conveyance.the
bemustto demandantdeed the tenant thebyThe given

the; andsaleas a or as a conditionalconsidered mortgage,
?is, which of these it is to be consideredquestion

this;uponanswer to question dependsThe this —whether
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asaintended forconveyancethe was thesecurity repayment
sale,an actualor as condition ?uponmoney,of

" -• is,awas as itsecurity,If it intended a But-mortgage. to
-a there must be amortgage debt,constitute for which the

remedy againsthad.a the ofperson themortgagee debtor.
however, that thisIt is not shouldnecessary, on theappear
itof the but be showndeed, may byface extrinsick evidence.

The courts has been aalwaysofleaning against considering
conditional sale anda where there hasconveyance ; been

itdoubt, hasany generally been viewed as a Butmortgage.-
itwhen clearly that a like'.this was notappears, conveyance

it,as a security,intended must be aas conditionalconsidered
sale. /

The distinction abetween a saleandmortgage conditional
fullyis illustrated and 4in theexplained- cases.following

N. 130, Nelson;H. R. vs. 4 349,Porter RicePickering,
; Cranch,7 218, Alexander;vs. Rice­ executors vs.Conway's

5 499, Howell;vs.Binney, 232—234;12 Vesey,Wharf 2 Jo­
hnson's C. 2; 324,R. 182, Cowen,Dunham­Dey vs.
Clark vs. 2 261.Henry; Fonblanque,

Such, the ofbeing rule law on the subject, questionthe
we are- now isconsidering easily settled. It is thattrue,
when the in thisdeed case was themade, mentioned$1000
in not allthe condition was due-from the tenant to the de-
mandant. But the demandant held the notes,tenant’s which
were intended to be and itsecured is -not even pretended
that the conveyance was made for toother thanany purpose
secure the payment of what was then due and of what might
be afterwards advanced to the isconveyancetenant. The
then aclearly consider,and it tomortgage, is unnecessary
whether, if hadit been otherwise, the wasdeed admissible
in evidence upon the. demandant’s count.

It- is -also said that the submission and award between the
is aparties bar to this action.

doubted,It is not to be that the title to. real bemayestate
arbitration,settled by 3 Taunton, 426, vs.Prosser Go­
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248; Page.Willes,Alaine;Munro319,R. vs.2 Caine'srings;

vs.
Poster.Cranch, 171, Davy'svs. 7Cowen, 43, Delong;Jackson9

Faw.Executors vs.
individualslands of.adjoiningthebetweenThe boundaries

177,N. R.6 H.arbitration.bysettled conclusivelybemay
15Cowen, vs. Gager;Jackson383,5Wilcox;vs.Carey

148,6 vs.; Pickering,vs.197, Addams­ JonesSelickJohn.
MillBoston Corporation.The

is to under a rulea action submitted arbitrationrealWhen
the of therendered uponacourt,.and judgment reportof

between the parties.is conclusivearbitrators, the judgment
180.N. H. R.6

title,no aaward transfers partyin where thecasesAnd
toto the matterhis submitby agreementbe estoppedmay

vs.the title. Cowen, 638,2 Coxdisputingfromarbitration
Ryers; East,15Johnson, 497, Shepherd; 15Jagger­ vs.

Doe15, Rosser.vs.
. aawarded,,of real estate has been courtWhere a release

a the award.ofspecific performanceof equity may compel
vs. Mill507, The BostonJones Corporation.Pickering,4

the title to land wasus,case now before thisin theBut
wasarbitrators. The seizedto the demandantsubmittednot

in The tenant it isin fee and mortgage. pre­of the land
of de-­with the assent theremained in possession,sumed

isis when land and hiscustomaryas.mandant, mortgaged
of the demandant. Itwas the possession doespossession

toany regardthat was withcontroversynot thereappear,
or demand on sideanyof eithermortgage,the thevalidity

it to be the it wassubmitted, excepttowith respect demands
doubt,werewhich without submitted.secure,intended to

affected,not all circumstance,But the is atmortgage by the
athat those demands It ishave passed judgment.into

a andcommon to note securedpractice, bysue the mortgage
aa but such judg­obtain no everjudgment, body supposed

242,ment the R.9 Davis vs.discharged mortgage. Mass.
.3­Mason,3 42­Maynard; ­
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The demandant is entitled to judgment in this case as
aupon ; and themortgage only questionremaining whatis,

to beis the tenant inpaid bysum order to redeem the land ?
broken,statuteThe that afterprovides, condition the land

be redeemed themay by themortgager by ofpayment all
and ofdemands sumsdebts, money secured suchby mort-

and all and costs sustained andgage, damages incurred by
reason of the of thenon-performance conditions of the same.
It is not that the founddisputed sum the toby arbitrators be
due to the demandant was intended to be secured theby

ofmortgage ; thatcourse, sum, with the ofcosts arbitration,
is a the land.charge upon

The demandant claims also the amount topaid Spaulding
to redeem the land. Is he precluded by the submission and
award from thathaving amount now allowed him?

It is tounnecessary determine, whether, if the money
to was withinpaid Spaulding the submission, the plaintiff

bound byis the award, the matteralthough was not taken
into consideration theby arbitrators. On that question there

toseems have been some ofdiversity opinion. 2 N. H. R.
26, vs. ;Whittemore 6Whittemore­ D. E. Seddon607, vs.&

;Tut­ 9 Mass. R. 320,op­ ;vs.Hodges 12Hodges­ John.
311, Wheeler vs. Houten­ 5; R.Mass. 334, Webster vs.

4;Lee­ D. E., 146, Ravee vs. Farmer­ ; 15 East, 213,&
Smith vs. ;Johuson­ 9 B. 780,C. Dunn vs. 5Murray;& ­
Greenleaf, 192, vs.Bixby Because weWhitney. are of

thatopinion the tenant by beforeinsisting the arbitrators
that this claim ought not to be considered them, andby thus

toit beprocuring rejected isthere, now fromprecluded say­
that iting was within the submission.

It is settled, that a is entitledmortgagee to be allowed for
all andnecessary forrepairs inexpenses the title.supporting
1 John. R. 385,C. vs.Moore ;Cable­ Powell on Mortgages,

1050; 400­Pickering, 2; ditto, 4507; John­24­ 9—­2­
son R. 370,C. The Silver Lake Bank vs. North.
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The amount topaid was for theSpaulding paid preserva-
tion of the estate of the and is in ourmortgager, opinion

a the land.clearly charge upon

Angier.Heaton vs.

C, agreed payA a the towaggon. waggonH sold Afterwards A sold who to
waggon; agreedand H toprice agreed payA H for theH the had towhich

price, held, the to H fromC as debtor for that it was that duetake his debt
extinguished,A was

a sold and delivered.waggonThis was forassumpsit
issue, term,at Octoberwas tried theupon generalThe cause

subjectthe to thetaken for plaintiff,and a verdict1834,
case.the followingthe court uponofopinion

sold the1832,March, waggon29thon theThe plaintiff,
after-Immediately$30,25.auction foratdefendantto the

the waggonChase boughtone Johnday,on the samewards,
thenthe defendantandChase$31,25.fordefendantof the

$30,25to theagreed payand Chaseto the plaintiff,went
toagreedand thedefendant, plaintifftheforthe plaintiffto

Chasethereuponand;thatfor sumas paymasterChasetake
away.wentandthe waggontook

for theWilson, plaintiff.

defendant.Fose, for the

court.of thetheJ,, opiniondeliveredGkeen,
J.,Duller, said:180,E.3 D.Harris,vs.In Tatlock &

“ theand£100,CB owes£100, andBowesASuppose


