KirtTrEDGE vs. BELLOWS.

Tae very essence of an attachment of real estate consists in leaving with the
town clerk a copy -of the writ and return of the attachment.

K, having sued out a writ against P, delivered it to H, a deputy sheriff, with
directions to attach certain lands of P, and M went with the writ ixpon the
land, in order to make the attachment. Afterwards W, with full notice of
all this, having sued out a writ against P, caused a copy of his writ anda
return of an attachment of the land, to be lodged with the clerk of the town

“where the land was. Subsequently to this, the officer who had K’s writ
caused a copy of it, with o copy of a return of an attachment of the land,
to be left with the town clerk. It was held, that W's attachment must be
considered as prior to that'of K.

A ereditor delivered his writ to a sheriff, with directions to. attach-cerfain real
estate of his debtor which weas under mortgage. The sheriff by his negli-
gence suffered other creditors fo obtain prior attachments of the right to re-

~deem. It was held,that the sheriff was lable for such neglect, although
the other creditors never levied their executions upon-the right to redeern—
it appearing that the right continued subject to their attachments, until it
was foreclosed. ' o »

TrIs was an action on the case,

The substance of the declaration was, that Heaton the
defendant’s deputy, havmg, on the 27th January, 1825, at-
tached a farm by virtue of a writ in favor of the plaintiff
against Amos Phillips, neglected to leave a copy of the writ
and return with the town clerk of Walpole, where the land
attached was situate, until the 28th of January, 1825, at 8
o’clock in the evening, although specially requested to do

by reason of which neglect several other creditors of
Phillips, who attached the land after the said attachment of
the plaintiff, having left copies of their writs and returns
with the said town clerk .previously to the time when the
copy of the plaintiff ’s writ and return was left as aforesaid,
the plaintiff lost his said attachment.

The cause was tried here October term, 1830, when it
was agreed that a verdict should be entered for the plaintiff
‘or defendant, according to the opinion of the court upon the
following evidence,
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On the 27th of January, 1825, the plaintiff sued out a
writ against Phillips, as alleged in the declaration, and de-

= livered it to Joseph Heaton, a deputy of the defendant, to

be served.

Heaton, at the time of the delivery of the writ to him,
was upon the farm in question, having there attached all
the personal property of Phillips, to the amount of “ &B00
or 50.”

It did not appear what Heaton was to attach when the
writ was delivered to him ; but James Hooper testified that
J. Kittredge, Jr.; the agent of the plaintiff, who delivered
the writ to Heaton, requested him to make out a copy and
leave with the town clerk ; to which Heaton replied, it was
not necessary, as he was attaching only an equity of redemyp-
tion; that the agent went away, aud returned, saying to
Heaton that he was instructed that it was necessary to leave
a copy ; to which Heaton replied that he would risk it.

The same witness testified that he thought Heaton said
he had attached the farm on Kittredge’s writ: but on his
cross examination he said that nothing was said about at-
taching any thing but the equity, and that he did not hear
Kittredge’s directions. This was between 9 and 10 o’clock
in the forenoon.

On this point, Ruggles Watkins tfestified that he went to
Phillips about noon, and saw Heaton there, and inquired of
Heaton if’ he had attached the real estate, who said he had.
Witness asked if he had left copies. Heaton said he had
not, and did not consider it necessary.

The witness, who was a deputy sheriff, immediately went
to the town clerk’s, and left copies of writs in favor of
Thomas Seaver and J. Redington, then in his hands for ser-
vice, and on which he had copiesin readiness at the time he
was at Phillips’.

The town clerk lived 2% to 24 miles from Phillips. This
witness further testified that he delivered to Bellows, the
defendant, a writ in favor of himself about 11 o’clock, of
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that day ; that he copied it himself, and delivered it to Bel-
lows in the clerk’s office; who was then completing his re-
turns on writs in favor of Buffums; and when those were
finished defendant went and served witness’ writ.

The witness further testified that at the time he received
the writs in favor of D. Gilbert and Grant & Stone, he told
Field, the attorney who made those writs, that Heaton had
made some attachments and left no copies.

On the 28th January, 1825, at 8 o’clock, P. M., Heaton
left with the town clerk a copy of Kittredge’s writ and of
his return, which was as follows, viz.

“ Cumsmire, Ss. Jaw. 27, 1825, 1 have attached a tract
‘of land, situate in Walpole, and being the farm on which
‘the within named Phillips now lives, meaning to include
“all the right he, the said Phillips, has or may have in the
‘aforesaid premises, as the property of the within named
“Phillips, and left a surimons at his usual place of abode in
“Walpole.  Also, left with Nicanor Townsley, clerk of said
“town of Walpole, a true and attested copy of this writ,
“with a true copy of this my return thereon endorsed.”

It appeared that the following described writs against said
Phillips were served on the 27th of January, by attaching
“all the right which the within named Amos has to redeem
“in equity the farm on which the said Amos now lives, and
“all the right, title and interest which the said Amos has in
‘said farm, bounded,” &ec., and copies of said writs and of
the returns were left with the town clerk at the times speci~
fied below, to wit.

H. M.
Bellows & Redington, served by deferidint. Copy left 1145,
W. & D. Buffum, “ £ ¢ “ 1150,
W. Buffum, “ i £ 1159,
R. Watking, ‘ i ‘ “ 215,
T. Beaver, ‘ Watkins, ‘ “ 315,
J. Redington, ¢ # “ 5 20,
D, Gilbert, “ ¢ ¢ 730,
Grant & Stone, ¢ ¢ 3 o’clock.
It was conceded by the plaintiff that Heaton could not

have left a copy of his writ until after those of Bellows &
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" Redington, W. & D. Buffum- and W. Buffum were . left.

It further appeared, that on the 29th January Watkins =
caused a-further return to be made by the defendant on his
writ, as follows, to. wit.

g CI—ILCIIIRE, Ss. Janvary 29th 1825.. 1 also attached
“in - addition to my former attachinent, a certain piece of
‘land, situate in said ‘Walpole, as the property of the within
‘named Phillips, containing about three acres, be the same
¢more or less, and lying at the northwesterly corner of the
‘farm owned by Jabez Fairbanks,” &ec.

The copy of this return was left with the town clerk on
the 29th. '

The piece mentioned in the above return contained about
four and a half acres, and had for twenty-five years heen
enclosed and occupied as part of the farm of Phillips, there
being no fence to separate it from the rest of the farm.

James Hooper also purchased a writ against Phillips, on
the 27th, which was placed in the hands of Heaton, with
directions to attach the farm, on which Heaton returned,
January 27, 1825, that he had attached “the whole farm
‘on which the said Phillips now lives, including the Salter
‘Farm, so called, lying in Walpole, meaning all the right
‘in equity of redemption and dower whenever he the said
¢ Phillips might be interested,” &c. The copy of this writ
and retarn was left with the town clerk at the same time
with the copy of Kitiredge’s, to wit. on the 28th Jamnry,
at 8 o’clock, P. M.

At May term, 1826, of this court, judgments were recov-
ered on the aforesaid demands against Phillips, on default,

as follows, viz.

' Bellows & Redington, damages, $35,53.
' costs, 13,33.
W. & D. Buffum, damages, 35,00.

’ costs, 10,99.

W. Buffum, damages, 85,80
: costs, 10,99

R. Watkins, o damages 05,87,
costs, 12,08.
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- 'T. Beaver, ' . 7 -damages, 17950
o costs, c11,99.
J. Redington, o damages, ©90,20. 1
' . costs, 16,99,
Do Gilbert, : ' damages, - 52,60,
B : costs, g 11,24,
Grant & Stone, damages, T 28,36.
. .costs, 12,24,
J. Kittredge, © " damages, 371,28,
, costs, , 11,13
James Hooper, ' damages, 131 ,04.
‘ costs, 2,02,

Part of the plaintiff 's demand was on account annexed
to the writ. ;

Fixecutions issued on part of the foregoing judgments
May 10th, and on the rest May 17th, 1826. S

On the 19th May, 13826, the plaintiff levied his execn-
tion on the whole farm,and it was set off to him by metes
and bounds. ' '

The return of the appraisers, after deseribing the land on
both sides of the road, is as follows: “Do upon our oaths
‘say that the same tracts of land and buildings is of the
“value of three thousand dollars and no more ;—the afore-
‘said tracts of land subject to a mortgage to James Hooper
‘and Elisha Hooper, supposed to be twenty-six hundred
“dollars; and we have set off the same land by metes and
‘bounds as aforesaid, in satisfaction of the within execution,

‘May 19th, 1826”7 —and the execution was returned satis--

fied in full.

On the 31st of May, 1826, Watkins levied his execution
on the piece of four and & half acres, before mentioned, and
it was set off to him the same day.

It further appeared in evidence, that on the 21st of May,
1818, Phillips conveyed to James Hooper and Elisha Hooper
in mortgage, ‘“ a certain farm or tract of land, lying in Wal-
‘pole aforesaid, being the same farm I now improve and
‘occupy, and being the same I purchased of David Adams

‘ Be!!owa,
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‘on the 28th of September, 1799, Recorded lib. 34, {olios
‘16 and 17. Also, another piece of land, containing eight
‘acres, adjoining the above farm, being the same I purchas-
‘ed of Hugh Dunshee, reference to his deed,” &c. The
condition of the mortgage was to “indemnify and save
“harmless the said James and Elisha from all costs, trouble
‘and expense they may sustain on account of their signing

‘with me as bondsmen to the judge of probate, on the 6th
‘of May instant, on my taking a letter of guardianship for
“the heirs of Aaron Allen.” '

The four and a half acre piece was not purchased of
Adams or Dunshee.

On the first of July, 1822, Phillips mortgaged the same
land, by the same description, to Elisha Hooper, to indem-
nify him for signing as surety to Phillips a note to Lileanor
Livingston for $150 and interest, and a note to Jonathan
Livingston for $200 and interest.

On the 27th of Janunary, 1825, Elisha Hooper procured a
suit to be - instituted on the 5200 note to Jonathan Livings-
ton, and a piece of woodland to be attached, belonging to
Phillips. Judgment was rendered in this suit May term,
1826, for $113,97 damages and $14,32 costs, and execution
issued May 10, 1826, which was levied on said woodland
May 24th, 1826, and returned satisfied.

In February, 1326, E. Hooper paid the note given to
Eleanor Livingston for $150, and brought a writ of entry
on his mortgage Febyuary 28th, 1825, against John Allen,
who was then in possession of the farm under a lease from
Phillips. This writ was returnable March term, 1825.

At March term Hooper agreed with Allen that if he would
make no defence in that action he would rent him the farm
for $65 ; and Allen was defaulted and a conditional judg-
ment rendered at the same term for the amount of the Ele-
anor Livingston note, being $185,02, and for $112,40, being
part of the note of $200 to Jonathan Livingsten, making
in the whole the sum of $297,42; and in April or May,
1825, Hooper settled with Jonathan Livingston for the $200
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note by giving his note for the full amount, and Bivingston
subsequently quitelaimed to Hooper the woodland which
was set off on the execution recovered for the other part-of
the $200 note in May, 1826.

On the 18th of May, 1825, Hooper leased said farm “to
Allen till the 1st of April, 1826, for the sum of $65. Allen
held the farm under Hooper until the expiration of that
lease, and paid the rent to Hooper.

April 2d, 1826, Hooper leased the same to Allen and one
William ©. White for a vyear for $140; aund they held and
paid rent according to their lease.

Hoeper kept this rent of $65 for the first term, and did
not apply it on his mortgage.

On the 28th of May, 1825, Hooper took out a writ of
possession on his judgment against Allen, and on the 30th
of May, H. Foster, deputy sheriff, delivered possession to
him. Hooper declared he took possession to foreclose his
mortgage. '

None of the executions were levied except Watkins’ on
the four and a half acre piece, and Kittredge’s on the farm,
as before stated. '

In May, 1826, it was agreed between James and Elisha
Hooper and the creditors who had attached, that the land
should be sold ; that the amount of the mortgages should
be first paid from the sale ; that James Hooper's debt against
Phillips should also be paid from the amount of salé, and:
the balance, if any, should be applied on the debts of the
several creditors, in the order of their attachments.

It did not appear distinetly whether Kittredge was a party
to this agreement. '

In consequence of this agreement, the land was put up at
auction and sold to James Hooper for $3000, and on the first
of June, 1826, Elisha Hooper quitclaimed to James Hooper.

James Hooper testified that there was due on the second
mortgage $2061,69. He ascertained the amount by refe-
rence to the probate records. On the other, $321,53. - That
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these amounts, with his debt against Phillips of $144 and -
some-cents, were deducted from the $3000, the amount of
the sale, and the balance paid over to-the creditors : That
the creditors assented that if he would come into this ar-
rangement he should have his debt: That the farm was
worth just about the amount of the mortgages, and if they
had not agreed to that' there would none of them have got
their pay. He should have held on to the mortgage but
for this arrangement, and thought he should have got the
‘land on the mortgage:That he had never sued his mort-
gage, as the condition was not broken until about four years
ago. And it is agreed, that if any facts proved on trial
which either party shall deem important, are here omitted,
they may be added to the case hereafter.

Joseph Bell, for the defendant.

On the facts stated, we hold 1Ist, that the defendant is not
liable, because the attaching creditors who claim the priority
of attachment on account of the defendant’s default, had
knowledge of the plaintifi’s »attachment before they made
their own.

The statute, Nov. 5, 1813, 1 N. H. Laws 109, undel
which the plaintiff’s attachment was made, provides that
‘when the estate of any person shall be attached on mesne
process, &c., the officer making such attachment shall, in
addition to the duties now by law required of such officer,

leave a true and attested copy of such writ, together with
a true and attested copy of his return thereon, with the
town clerk, &ec. '

‘And the attachment of such real estate shall not be deem-.
ed and considered as made, until such attested copy and re-
turn shall have been left in manner aforesaid.

The statute has in this case imposed a new duty on the

- attaching officer.

Land not being, like personal property, subject to seizure
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and removal, the evidence of an attachment was 1'xecessariiyk
confined to the officer’s acts and return on his precept.

This might be, and frequently was, altogether seeret;
and lens on real estate were createdin this way, which very
much embarrassed the honest transfer of real estate.

The same difficulties once existed, and in much the
greater portion of the world still exist, in regard to the com-
mon transfer and conveyance of real estate by deed.

These diflicultics were early removed in this state and
throughout New-England, by the statutes requiring all deeds
of real estate to be recorded in the public registry, for the
public information. ;

But in regard to conveyances by attachment, &c. the
difficulties remained till the statute of 1813 removed them,

The object of the statute, then, is palpably to give notice,
or the means of notice, to all concerned, that the property is
under attachment.

The leaving the copy with the town clerk is for this pug

pose and no other. It is a means of notice. Knowledge

of the fact is the object and end.

Leaving the copy is but one means of obtaining the end.

It would be disrespectful to the legislature, and contrary
to all legal analogy, to hold that when the end ¢s aflained,
a particular mode, or means, in itself frequently destructive
of the end, should be required to be pursued.

The statute of conveyances of February 10,1791, N, H.
Leaws 190, is as strong in its language as the statute of at-
tachment. It provides that all deeds, &c. signed, sealed,
&ec., and acknowledged and recorded, &c. shall be valid to
pass, &c.

And no deed, &c. shall be good and effectnal in law to
hold such lands, d&c. against any other person but the
grantor and his heirs only, unless the deed be acknowledged
and recorded in manner aforesald.

The language in this case is, to say the least, as stroug
as in the case of attachment.
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No deed, &ec. shall be good and cﬁ"er'z!ual to hoZd such
lands, &ec. unlc,ss acknowledged and recorded in manner
" aforesaid.

But nothmcr is better settled than that all such deodq are

good and pﬁ'eclual in law, though not atknowledged and re-

corded, if the second grantee had knowledge of the first
deed. -4 Muass. 641 ; 14 Mass..296; 16 Mass. 116,
'The same principle has been apphed to.an attaching cred-

itor' who had knowledge of an unrecorded conveyance.

Priest vs. Rice, t Pick. 164; M Meacham vs. Grifling, 3

Pick. 149.  Why not, then, apply it to an wnrecorded or -
mislodged copy of an attachment ? '

" The principle is, that actual knowledge Of the facts of

conveyances dispenses with the legal requisitions of a i‘QCOkd

~—which is merely constructive notice to all.

In such case, the reason of the law of recording is satis-
fied by shewing the very object of the law—personal know-

dge of the conveyauce, already attained. .

The clause in the statute of attachment which requiresa
copy of the writ to be lodged with the town clerk,is now,
and it is believed to be peculiar, or until recently so, to this
state. ‘ ' o

The whole object is notice to the world in the same man-
mer as the registry of a deed. It is no more essential to an
attachment than recor ding a deed to its validity.

The statute’in the one case says that the attachment shal
not be deemed as made until the copy shall have been Eef’t
and in the other, that no deed shall be good mﬂess,recorded.
But notice direct and personal is good in the one case ; why.
not in the other? Will it be said that the deed passes the
title, though net recorded?

The law has been solemuly adjudged here, that an unre-
corded deed delivered up and cancelled, leaves the title in’
the grantor; and this on the express g;ound that until the
registry such a deed gives only an inchoate, or imperfect
title. 1 N. H. Rep. 11.
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But the /lodging of the copy is not an attachment, any
more than recording a deed is its execution and delivery.
The one is wunnecessary to the attachment, as the other is
to a conveyance.

The statate of attachment requires the leaving of the

copy of the writ with the town clerk; in addition fo the du-
ties now required.

Whatever, therefore, was required before the statute of
1813, to make a valid attachment of real estate, must still
be done ; and in addition thereto the copy must be 1cf’t
This is clear on the statute itself.

The attachment is not deeaned to be made until the copy
is left, nor is the deed made effecfual to hold the land until
recorded. , 1 '

But both may equally be made good when the only ob-
ject of the statutes is effected by bringing personal know-
ledge of the making the attachment and the making of tl
deed home to the party claiming against them.

- An attachment then is now something else than leaving
the copy v vnh the town clerk. .

It is all now that it was required to be before the statute
of 1813—leaving acopy in addm(m

It requires now, as it did then, a competent officer and a
legal precept in his possession, with the direction and au-
thority of the plaintiff to seize or levy on the land; a pre-
sent power to do it and a return on the writ to that effect:

Now all these requirements are found in the case of Kit-
tredge vs. Phillips, on the 27th January, 1825.

Heaton was competent to make the service ; had a | 'twful
precept, and was, as the plaintiff alleges and admits, directed
and authorized to make the attachment. 4

Did 'he do it on that day? 'There is no doubt of this.
He was on the land early, and had all the means uemssary
to effect it, and he so made his return.

We say, then, that all was done on the 27th Januazy,'

1825, which was required before the act of 1813, to make

Kittrgcfge ‘
B

Bellows,
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dze  a valid attachment for Kittredge before any other creditors
5. pretended to attach.

Had the other attaching creditors knowledge of his pro-
ceedings when they made their attachments ?

The attaching creditors whose attachments on the record
preceded the plaintiffs are—

1. Bellows & Redington, W. & D. Buffum, W. Buffum :
claims $191,64.

It iz admitted that Heaton could not have lodged his co-
pies before these attachments were made, and consequently
there is no default so far as these are concerned.

2. R. Watkins., Claim £107,95.

Watkins swears that Heaton informed him, about noon
on the ¥7th January, that he had attached the real estate of
Phillips and had left no copies, and his attachment was not
made till after 2 o’clock on the same day.

Here was express notice directly to the party long before

“his attachment ; in all respects as full as if Heaton had at
the time lodged his copies with the elerk.

3. The next attaching creditors are T. Seaver and J.
Redington ; claims $131,13.

In regard to these, Watkins swears that he had the writs

and copies in his hands, and was a deputy sheriff when he
made the inquiries aforesaid of Heaton, and when Heaton
told him he had attached Phillips’ real estate ; and that he
went immediately after and lodged the copies with the town
clerk. Here was express notice of the attachment to the
officer who made the attachment for Seaver and Redington
before their attachment.

It has been repeatedly held, that notice to the second at-
taching officer of a prior attachment of personal property is
suflicient to prevent the second attachment. It is not ne-
cessary to carry notice home to the plaintiff himself. The
principle in this case is the same, only the second attach-
‘ment may take effect, but is postponed to the first, on ac-
count of the notice.
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The only remaining creditors, before the plaintifl; in this  Kiuredge
case, are D. Gilbert and Grant & Stone—oclaims §104,44. Bellows.

The copies in these cases were not left with the clerk till = 77
7 or 8 o’clock, P. M. on the 27th January. And Watkins
swears that Heaton told him at noon that he had made an
attachment for the plaintiff, and that he told Field, who
made the writs for Gilbert, and Grant and Stone, when he
received the writs from him, that Heaton had made some
attachments and left no copies. These writs were served
by Watkins.

Here there was express notice of the plaintifi’s attach-
ment by Heaton, both to the attorney who made the writs;
and the officer who served them.

Whenever notice is required by law in any case, it may
as well be given to the agent who is authorized to do the
act, as to the party himself. Paley on Agency 199; 1 Term
Rep. 16; 13 Ves, 121, &e

Here it was given, both to the plaintiff’s attorney, who -
made the writs, and to the officer who made the attachments.

Notice cannot well be conceived to be more express or
more direct than in all these cases; and these are all the
cases that precede the plaintiff ’s attachment.

The plaintiff 's attachment then having been made on the
real estate of Phillips early on the 27th January, and so re-
turned on the writs and copies lodged on the 28th, judg-
ments duly recovered and a levy made on the property
within thirty days from judgnent, and in due form of law;
and express notice being proved as to all the attaching cred-
itors whose attachments had been completed by lodging co-~
ples previous to his own, that he had attached the property
in question previous to them—leaves the plaintiff’s title to
the lands included in the levy as against those attaching
creditors, without, as we believe, the shadow of a legal
doubt.

"The complaint of the plaintiff is, that by the omission of
Heaton to lodge his copy in season, Watkins and others‘ob-
tained a priority of attachment. ’
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Our answer is— :
" Ist. "That notice of the attachments is equivalent to the

_—'leaving of the copy, and that -the evidence shows this no-

tice to have been given in every case of an attachment
claimed to be before the plaintifis, and that,

- 2d. This exception could only be -taken by those who
had gone on and in due time had completed their levies ac-
cording . to law, »

The transfer of title by force of the statute requires a se-
ries of acts within specified times.

The priority gained by an attachment may be lost by an
omission to levy.

In this case, none of the attaching ecreditors made any
levy at all, save Watkins, and he only on the four acre piece
~—which we shall consider by itself.

How then is the complaint of the plaintiff, that he is in-
jured by others obtaining a puouty of attachment by Hea-
“ton’s omission, made out ?

Suppose no attachments had been made hy Heaton at all
for the plaintiff, and all other things had taken place as they
have, would not the plaintiff. have held the Lmd notwith-
'standuw the attachments ?

Unless these attachments were [o]lo*\ved np by levies
within thirty days, it is perfectly clear that they became
wholly unavailing. The plaintiff, then, fails wholly in sus-
taining the cheirge which he alleges against the defendant,
that by reason of Heaton’s neglect to leave a copy of the
plaintiff ’s writ with the town clerk, other creditors who did
s0 leave copies, obtained a priority of attachment, and the
plaintiff thereby lost his attachment :

Ist. Because he did not lose his priority of attachment,
as.against those who had express knowledge of his attach-
ment; and

2d. Because all those who left copies have omitted to
levy at all, and thereby rendered their supposed priority of
agfachment on the facts in this case wholly immaterial and
unavailing.
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~ This brings us to the second subject of inquiry, which is,

If the plaintiff has lost the benefit of his.attachmentand
levy, it is not owing in any mam;m to any acis or. ommbmns
of the defendant or his deputy. : :

[1. We say, in the second place; that whatever the plam#
tifl’ may have lost, it is no ways chargeable to any acts ot
omissions of the defendant or his deputy.

We think we have fully shewn that in-any controversy in
regard to the title to the land in question between the plain-
tiff and Watkins, or any others who claim to have obtained
a priority of rights by defendant’s neglect, the plaintiff’’s
title would unguestionably prevail.

This is in fact self~evident on the facts stated in the cake,
if knowledge of the plaintiff is in law eqivalent to leaving
a copy ; that is, if the substance is equal to the form ; and
seems to me fully to answer the charge in the plaintiff s de-
claration—cerfainly as stated in his first, or original count.

The loss, if any, has not been on account of any title
obtained by these attaching creditors, but by the proceed-
ings of Elisha Hooper, under his mortgage, as connecied .
with these attachments, .

This will make it necessary to loek particularly at this
part of the case. ,

The plaintifl charges that he delivered hlf: writ to Heaton,
the defendant’s deputy, January 27th, 1825, against Phil-
lips: That Heaton was directed to attach Phillips’ interest
in the farm .on said day, and. did not until the 28th : That
Bellows & Redington and others, creditors, in the mean
time perfected their attachments: That all afterwards ob-
tained judgments, May term, 1826 : That the land attached
was subject to a mortgage to Elisha Hooper, who entered
for condition broken, and foreclosed his mortgage, May 30,
1826 ; and that the attachments of the creditors aforesaid.
remained in force until after Hooper’'s mortgage was fore-
closed, and that the plaintiff has thereby lost his debt.

This is the complaint in substance, as stated in the plam—
tiff ’s second count,
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Now we concede that the leading facts are proved, as
stated in this count in the declaration. But we contend,
that on the whole facts proved and stated in the case, the
loss which the plaintiff has suffered, if any, is the result of
his own negligence, and not of any acts or omissions of the
defendant or Heaton.

For the present purpose, we concede that Heaton had the
plaintifl’s writ ; was directed to attach all the right of Phillips
in the land on the 27th, and did not leave his copy until
the 28th : That other creditorsof Phillips in the mean time
perfected their attachments: That Hooper had a mortgage
on the land : That the condition was broken in February,
1825, and the plaintiff levied on Phillips’ interest in the
whole farm, May 19, 1826, in due form of law.

Still we say the defendant is not accountable in damages
in this action, because Phillips had nothing in the land af
the time of the plaintiff’s levy on the 19th Meay, 1826.

In regard to this the case finds—'T"hat Phillips mortgaged
his farm to Hooper; that the cendition of the mortgage
was broken in February, 1825; that Hooper, on the 18tk
day of May, 1825, leased the farm to Allen till April I,
1826, for the rent of $65,00; that Allen held the farm
under Hooper until the expiration of that lease, and paid
the rent to Hooper; that Hooper, on the 2d day of April,
1826, leased the same farm to Allen and White for a year,
and that they held and paid rent accordingly.

Now tve say, in the language of the chief justice in the
case of Kittredge ws. Bellows, 4 N. H. Rep. 433, that “as
¢ Hooper remained in the peaceable and continued actual
‘possession of the land by his tenant for a year after the
“condition was broken, the right to redeem was lost by the
‘neglect of those who had it to exercise it within the year.”
—4 N. H. Rep. 433 ; Gilman vs. Hidden, 5 N. H. Re-
ports, 30.

The condition of Hooper’'s mortgage it is agreed was
broken in February, 1825. He entered by his tenant, Allen,
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on the 18th May, 1825, and ““continued in the peaceabla
and continued actual possession” of the land until the 18th
May, 1826. This wholly extinguished all the rights of
Phillips in the land—so that when the plaintiff levied his
execution, on the 19th May, 1826, Phillips had nothing in
the land. And if Heaton had left his copy with the town
clerk on the instant he made his attachment on the 27th
January, 1825, and before any others had attached, the
plaintiff would have bheen just as well and no better than
he is now. He would have lost his debt, not wholly by the
defendant’s, or Heaton’s, but by his own, negligence.

To maintain this action, the plaintiff must show some act
or omission of Heaton’s which is against the law or rule of
his duty, and that this act or omission has been injurious to
himself. This is the law of the case. The defendant is
to pay ouly what the plaintiff has lost by Heaton’s omis~
sion to make the plaintif’s attachment in due form of law.,

But it is perfectly clear, that if Heaton had made the at-
tachment for the plaintiff, in perfect conformity to the law
in all respects, and the plaintiff’ had conducted just as he
has, he wonld have been in no better condition than he is
now.

There is no pretence that the plaintiff omitted to make
his levy earlier, on account of Heaton’s negligence.

His complaint is; that he did not redeem after his levy,
because it would have availed to the benefit of others and
not te himself, on account of Heaton’s negleet; and this
view of the ease the court have sustained. But it isno
where intimated that his omission to levy sooner was owing
to Heaton’s neglect; and the plaintiff could not redeem
until his levy was made. His omission, therefore, to make
his levy until Phillips ceased to have any thing in the prem-
ises fully exonerated the defendant from all responsibility
for Heaton’s neglect in the service of the writ, for the plain
reason that no service of the writ, however formal and cor-
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rect -could, under the circumstances, have availed the plain-
uf

There must be a default of Heaton which is injurious to
the plaintiff; to maintain this action.

Suppose this farm had never belonged to Phillips at all ?
or suppose the equity of redemption had expired before the
plaintiff obtained judgment? Could this action be main-
tained? Or suppose the sheriff is directed- to attach the
property of an insolvent debtor, and that he should make
an informal attachment, and the debtor should die, and his
estate be represented and settled as an insolvent estate ? Or
suppose he should act informally on void or fraudulent pro-
cess, or informally attach property not belonging to the
-debtor, or informally attach property belonging to a firm,
at the suit of a creditor of one of the firm, and afierwards
should be required to attach the same property for the cred-
itors of the firm, would an action lie? Certainly not. 2
Mass. Eep. 374 ; 4 ditto 498 ; 6 ditto 242 ; 12 ditto 163
8 ditto 79; 1 Pick. 156, 192; 3 Pick. 199, 445.

To entitle the plaintiff to damages for the default charged
in this case, he must show, either that the other attaching
creditors who obtained the priority by Heaton’s neglect,
levied within the thirty days from judgment, and so ex-
hausted the whole of Phillips’ interest in the land, or that
he himself made the levy while Phillips had an interest in
the land, which levy was rendered unavailing by the sub-
sisting Zien of the attaching creditors.

Defendant is not bound to insure the property attached
to the plaintiff at all events. He isnot bound to insure the
title of Phillips, or warrant it against the claims of Hooper.
The defendant is only bound to make good any injuries
arising from his own omissions, and only them as wegainst
those who have taken advantage of the d@fendant’s 0MAS~
stons to the plaintiff’s m]m"y

The default of Heaton in this case had no eflect what-
- ever on Hooper’s rights or proceedings. It neither hasten-
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ed nor retarded his foreclosure of his mortgages - He ob-
tained his title at the same time and in the same manner
that he would whether the plaintif’s attachment has been
made perfect or not.

The equity of redemption might have expired before the
return day of the writ, or at any time before judgment,
or the plaintiffi might choose to abandon his attachment
rather than pay so large a sum to discharge the mortgage;
and the plaintiff could not in either of these cases have
maintained any action for the default as in this case, because
there would be no injury whatever arising from it to the
plaintiff. '

K!ttredg’e :

Bcllows.

-In considering Heaton’s default, as charged 'in thls case,

we have to look only to such injuries as arise or flow from
it alone.

If Heaton attached and did not leave a copy, and Watkins
did, this would give Watkins a priority to the plaintiff’s in-
jury, and the defendants would be answerable for the dama-
‘ges ; but if after this Watkins should omit o levy within
thirty days from his judgment, and the plaintiff should
malke his levy within the thirty days, it is clear the defend-
Cant-wonld not be answerable for the default, because the
plaintifi would hold the land and receive no injury.

This is pmfecﬂy clear, if we lay the mortgage of Hooper
ont of the case.

‘If those who obtained the priority by Heaton’s ‘defatlt
had not levied within the thirty days, and the plaintiff . had,
" he would hold the land, and no action could be mamtamed
against the defendant. :

In this case, none of those creditors made any levy what-
ever. Their priority is therefore lost. And the whole
injury which the plamtlﬁ’ has sustained arises from the
claim of Hooper to the land.

1t is Hooper, and not the attaching creditors, who has taken
the land ; and whether Heaton made his attachment good
or bad, Hooper would in the same manner have taken the
land. ‘
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The case is, therefore, one of a wvoluntary abandonment
of his attachment by the plaintiff and the other attaching
creditors. 'T'he plaintifl omitted to levy until his debtor
had nothing in the land.

‘T'he other attaching creditors who obtained priority by
Heaton’s default, omitted to levy altogether. There was,
therefore, no instant of time when the priority of the other
attaching creditors, as gained by Heaton’s default, prevent-
ed the plaintiff’ from redeeming and holding the lands ; for
he, by omitting to levy till after the equity of redemption
was foreclosed, never had any right to redeem at all ; and
80 the priority of attachment worked him no injury what-
ever.

- 'To.make this matter plain as possible, suppose the interest
which Heaton was required to attach had been a life estate,
and Phillips had died on the 1Sth May, 1826 : would Hea-
ton’s omission to leave a copy in such case have been ac-
tionable 7~ Or suppose it had been an estate for years, and
the term had expired on the 18th May : or that a hurricane
had swept over the farm on the 18th of May,and destroyed
its value, or an earthquake had engulphed it: or that per-
sonal property had been attached, and that after judgment
and before the thirty days had expired, it had been destroyed
by fire or flood, without any default in the officer ?

In short, all that the officer can be answerable for is that
no loss shall happen to the plaintiff by his default. He is
not bound to insure a continuance of the debtor’s title. And
in this case, a levy on the 19th of May, 1826, would have
been just as nugatory and valueless, as to the plaintif’s title,
with a good attachment as a bad ; and the priority of attach-
ment obtained by the attaching creditors by Heaton’s de-
fault would affect the case in no manner whatever, as their
lien would cease on the 18th of May.

The defendant was not bound to redeem Hooper’s mort-
gage.

The other attaching creditors never either levied or re-
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deemed. 'Their attachments, in legal contemplation, there-
fore, were of no importance ‘whatever in the case, unless, as
was supposed on the former trial, they had prevented the
plaintiff from redeeming the Hooper mortgage.

But we have seen that this is altogether a mistake ; that
the plaintiff’ by his own voluntary act or his own negligence
omitted to levy until the equity of redemption had wholly
run out ; until his debtor had nothing to pay; and the
plaintiff consequently nothing to lose by the default of
Heaton, and until the Zen of the attaching creditors had
also ceased by the extinguishment of the debtor’s title.

T'he supposed difficulty, therefore, in. the plaintifi’s re-
demption, occasioned by the priority of the attaching cred-
itors’ lien obtained through the default of Heaton, is wholly
groundless—they having no lien at any time after the 18th
of May, 1826, and the plaintiff having no right to redeem
before the 19th of the same month, the creditors’ lien and
the plaintifi’s right of redemption never existed simul and
semel, and of course the one could not affect the other.

III. One word as to the four acre piece attached by Wat-
kins on the 29th January, 1825, and afterwards levied on by
him. This piece is not included in the mortgage to Hooper,
but belonged to the farm of Phillips.

If Heaton was only directed to attach the equity of re-
demption, his return is sufficient for that; if on the whole
farm, the return as made is sufficient to cover the four acre
piece. Heaton’s attachment was perfect at 8 o’clock on the
28th of January, 1825.

If he was directed to attach the whole farm, and. did so
do, the plaintifl’s attachment on the four acre piece was per-
fect at that time, and the plaiutiff either did or should have
levied on it in a proper manner to hold it.

Watkins’ first attachment was only of the equity of re-
demption. 'This is clear from his making a second attach-

ment on the 29th of January—Ilong after the plaintifi’s at-

tachment was perfeet. By attaching the second time spe-

Kittredge
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* cially Watkins is estopped of record from claiming the same
under- the first attdchment, and the plaintiff will hold the
same, or might have held it, if he had made his levy in a
proper manner. Whether he has or not, it is the same to
the defendant. 'The value of this piece-must at all events
be deducted from the plaintiff’s damages.

1t is said that Hooper entered under a writ of possession
on his judgment on the 30th May, 1826, and under public
- declaration of his entry to foreclose. _

We answer, that this would not nullify or neutralize the
fact that he entered on the 18th of the same month, and
leased to Allen, nor the legal effect of such facts. The
case of Fay vs. Valentine, 5 Pick. Rep. 418, is very differ-
ent from this. A

That was against the mortgagee himself. The court
there say that plaintif’s entry while a suit was pending * can-
not be considered as intended to foreclose. Had she dis-
continued her suit, it might have been otherwise ; but to
pursue that at the cost of the mortgage should be construed

to be a waiver of her right to foreclose under that entry,
and is similar to the receipt of rents after notice to quit.”
“ Why should the mortgagee obtain her conditional judg-
ment, and eventually her execution, if she was already in

possession for foreclosure 2 The law will consider this act
as an acknowledgment that, though in possesuon she had
not begun to foreclose,” &e.

T'he present case differs widely from Fay ws. Vaicntme
The suit in this case was not against the mortgager; but
against a stranger in possession. The judgment was ob-

" tained March term, 1825, and the entry was made May 18th,
1825, some ten days before the writ of possession was taken
out. Judgment had been rendered in this case before the
entry. ‘

No cost could be added in this case by the proceedings
against Allen to the mortgager. Phillips might have re-
deemed by paying the debt and interest, without any cost
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whatever ; and so might the plaintiff, if he had levied in
seasorn. AN

The mortgager’s rights were in no manner affected by
the proceedings against Allen till the entry by the mortga-
gee. If there was any fraudulent purpose or act to deceive
or defeat the mortgager, it might be otherwise.

If a tender had been made by any one between the 18th
and 30th of May, it might deserve another consideration ;
but no act was done by any one after the 18th of May—no
demand of an account or offer to pay.

The two modes of foreclosure are both sanctioned by the

421
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law ; the one by a public entry, either under process or -

without, and a public declaration of his purpose to foreclose

—the other, & peaceable continued actual possession for an
entire year after condition broken. 'They are not at all in-
consistent. with each other. 'The evidence in the one case
is more safe and certain than in the other. - But the result
1s not more certain.

Hooper was in the peaceable continued actual possession
from May 18, 1825, to May 18, 1826, and this wholly ex-
tinguished the plaintiff’s right under his levy, as Phillips
on the 19th of May had nothing in the land.

Handerson, for the plaintiff,

1t is contended, that the defendant 13 not liable, because
the creditors, who claim priority of attachment on account
of the defendant’s neglect, had notice of the plaintiff’s at-
tachment before they made their own, and so gained no
priority. 'The whole force of the argument on the other
side rests upon this.

I do not stop to enquire whether they had in fact such
notice, because I deny that the fact is at all material.

Until Heaton had left the copy with the town clerk, there
was no attachment of which there could be any notice.
What he had done prior to that created no lien upon the
land against any person, creditor or purchaser, withnotice
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or without notice. It is true, he had been upon the land
with the writ and with orders to attach the land; but this
does not constitute an attachment. 'The words of the sta-
tute are too plain to be mistaken. ¢ And the attachment of
‘such real estate shall not be deemed and considered as
‘made until such attested copy and return shall have been
“left in manner aforesaid.” It would seem hardly possible
‘to-misunderstand the meaning of this clause in the statute,
orto malke it clearer by any reasoning. But it so happens
that this very clause has come under the consideration of
this court, and its meaning been declared. 1t is settled that
the leaving of the copies with the town clerk constitutes
the attachment. 5 N. H. R. 275, P. Bank vs. Burnham.

If no attachment was made until the copies were left
with the clerk on the 28th day of the month, it is a perver-
sion of language to say that other creditors had notice of
the plaintiff’s attachment when they made their own. The
plaintifi’’s attachment did not then exist.

The doctrine of notice in cases of conveyances by deed
has mo application in cases of attachment. There is no
analogy between the two classes of cases.

In regard to attaching creditors, the law has always been,
the first in time, the first in right. 1 Pick. 164, Priest vs.
Rice; 4 do. 253, Cushing vs. Hurd. One creditor must
necessarily have the same right to secure his debt by attach-
ment that another has. And it is of no importance, that
one may know that the other has procured a writ and made
some progress towards an attachment. He who first per-
fects his attachment, by doing all the law requires to con-
stitute an attachment, will hold the land. And why should
he not? Why shall not one man, who knows that another
is making an attachment, be permitted to obtain a previous
attachment if he can do it ?

When a deed has been duly executed and delivered, the
land has passed as between the parties, although the deed
may not have.been recorded. 4 N. H. R, 191, Farrar vs.
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Farrar; and any attempt afterwards by the grantor to con-
vey the land to another is a fraud ; and he who takes such
second conveyauce, knowizi}g that there has been a previous
conveyance, is also guilty of fraud. And it is this fraud
which defeats the second conveyance. It is wholly imma-
terial in what way notice of the first conveyance is brought
home to the second purchaser. If he has notice in any
way, heis guilty of a fraud. But in the case of two at~
taching creditors, each having honest debts, it is impossible
to consider one as guilty of a fraud, merely because he has
gained a previous attachment by using greater diligence
than the other, although he might have notice that the other
was making an attachment. The analogy, then, between
cases of conveyances by deed and attachments fails alto-
gether.

Another ground of defence taken is, that the creditors
who gained attachments prior to that of the plaintiff, by
Heaton’s neglect, never availed themselves of those attach-
ments, and so never stood in the plaintiff ’'s way, had he seen
fit to avail himself of his attachment in season.

The answer to this is obvious. As the attachments of
the other creditors remained upon the land until Hooper’s
mortgage was foreclosed, it was wholly impossible that the
plaintifft should obtain any benefit from his attachment.
The first step to be taken was to redeem the land by paying
the debt secured by the mortgage. But when this was
done, who was to have the benefit? Not the plaintiff, but
the creditors who by Heaton’s neglect had obtained attach-
ments prior to the plaintifi’’s.

Another ground of defence is, that the plaintiff has lost
his debt by his own negligence, in not extending his execu-
tion upon the land until the right to redeem the land was
gone. :
Let us see how this is. We deny that the right to re-
deem was lost on the 18th May, 1826. :

There are two purposes. for which a mortgagee may enter
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Kitredge  upon the land mortgaged. The one, to take the rents and
Bellows:  profits ; the other, to foreclose the right to redeem. When
T he takes possession after condition broken, it is to be presum-
ed-he enters to foreclose, unless the contrary appears. 5

Mass. £. 109, Taylor vs. Weld.

The facts show that Hooper made no entry with a view

to foreclose, until he entered under his judgment and execn-

“tion on the 30th May, 1825, He brought his writ of entry
on his mortgage in February, 1825, Allen then being in
possession under Phillips.  When he made the lease to Allen
on the 18th May, 1825, the object manifestly was to get
the rent from that time, and to satisfy Allen that it was not
intended to turn him out. It did not enter the mind of
Hooper that he was entering to foreclose. 'This is evident
from his proceeding with his suit to judgment, and entering
under his execcution, and then declaring publicly that he
entered to foreclose. Whatever might have been the legal
effect of giving the lease to Allen, if it stood alone and un-
explained, it was surely competent for Hooper to waive any
right he might have acquired by giving such lease, and con-
sider his entry to foreclose as made when he said it wag—
on the 30th May, and not till then. And so the law is set-
tled to be in Fay vs. Valentine, 5 Pick. 418,

The subsequent proceedings, the delay to sell the land
until after the 30th May, 1826, shows clearly that Hooper
and all concerned supposed the mortgage not foreclosed
until after that time.

But it is of no importance when the right to redeem was
lost.  "The other attachments remained upon the land until
the right to redeem was gone. There was no moment of
time when the plaintiff could redeem the land and obtain
his debt. 'The attachments were an insuperable barrier at
all times. ,

It is no answer to this argument to say, if Heaton had
done his duty, and the plaintiff had conducted just as he
has done, he would have been in no better condition than
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he now is. Heaton did not do his duty-——and how the
plaintiff would have conducted if he had, does not appear.
The counsel on the other side seem to suppose that the
plaintiff was bound to proceed just as he would have been
bound to do, if Heaton had done his duty ; that he ought
to have caused his execution to be extended within thirty
days after judgment, and to have redeemed the land by dis-
charging the mortgage. But of what avail would that have
been? In so doing he would not have advanced an inch
towards getting his debt. Does any one suppose that if
the plaintiff had extended his execution sooner, and paid
the mortgage money, he would have got his debt? Wouid
the other creditors, who had prior attachments, have remain-
ed idle and suffered him to place himself in their place?
We are bound to believe they would have conducted like
men of common understanding, and to save their own rights,
defeated him. 'They did not extend their executions, be-
cause under the circumstances it was not necessary. They
knew that the plaintiff’s hands were tied, and that they
had only to keep them so, until they could get their debts
by a sale of the land under the contract with Hooper.
Their attachments remained upou the land until the title
vested absolutely in Hooper. It is-clear, then, that the
plaintiff’ has lost his debt, not by his own negligence, but
by that of Heaton.

it is made a question, whether the plaintiff is entitled to
damage on account of the four acres upon which Watkins
extended his execution. This parcel of land was attached
by virtue of the plaintiff’s writ. But before the copy was
left with the town clerk, Watkins, on the 27th January, at
15 minutes past 2 of the clock in the afternoon, perfected
his attachment. Watking attached all the right the debtor
bad to redecm, and all the right, title and interest he had in
the farm. The four acres were not in the mortgage, but
they were in the farm. "The circumstance that Watking
afterwards caused a return of a particular attachment of the
four acres to be made is immaterial.

~I{ittre<ige ;
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~ Ricuarnson, C. J., delivered the opinion of the court.®

This case has been argued with great force and eloquence
on both sides.

The plaintiff complains, that a deputy of the defendant,
having in his hands the plaintiff’s writ against Phillips,"and
being upon the lands of Phillips, and having an opportunity
to secure plaintifi’s debt by perfecting an attachment of the
land, by his negligence permitted other creditors of Phillips
to gain priority of attachment, and so the plaintifi’s debt has
been lost.

The first answer which the defendant gives to this com-
plaint is, that the creditors who are supposed to have gained
such priority, had notice when they made their attachments
that the land had been previously attached by virtue of the
plaintiff’s writ, and so in fact they gained no priority.

It is not disputed, that when those creditors went to the
land in order to attach it, they had notice that the officer
had been previously upon the land, for the purpose of at-
taching it by virtue of the plaintiff’s writ. It therefore be-
comes necessary to determine the legal effect of such notice.

On the part of the defendant, it is contended that the ob-
ject of leaving copies with the town clerk is only to give
notice of the attachment, and that as he who takes a deed
of land, knowing that another has a previcus unrecorded
deed, cannot hold the land against the unrecorded deed; so
he who makes an attachment of land and files the copies
with the town clerk, knowing that another has previously
attached the land, cannot hold the land against the first at-
tachment, although no copies may have been left with the
town clerk upon that attachment.

To this it is replied, that until the copies are left with the
town clerk there is no attachment of which any one can
have notice ; and so this ground of defence fails altogether.

In order to settle the question thus presented, it becomes

Parkzr, J., having been of counsel, did not sit.
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necessary to determine what an attachment of real estate is
in this state ? .

An attachment of land is with us a species of lien created -

by statute, by which the land is held to respond the debt.or
damage and costs which a plaintiff may recover in a suit.' It
is created entirely by the statute, and is just what the statute
malkes it, and nothing more.

It is very obvious, that as a debtor may have many cred-
itors, all of whom have a right to secure their debts by an
attachment of real estate, in prescribing the mode in which
the attachment should be made it was of the highest im-~
portance to provide that it should be done in such a manner
that the existence of the altachment and the time when it
took effect should be easily and certainly known by all the
creditors. Any uncertainty in these respects must necessa~
rily tend greatly to embarrass creditors, and might lead to
very expensive and vexatious litigations.

It seems formerly to have been understood that in order
to make an attachment of land it was necessary that the
officer should go upon the land. But such an entry was far
from giving that publicity to the attachment which the exi-
gency of the case required. Besides, if the officer returned
upon the writ that he made the attachment on a particular
day, his return could not be contradicted, although he never
had been upon the land at all.

To remedy this uncertainty, the statute now provides
that an entry upon the land shall not be necessary to con-
stitute an attachment ; but that the officer shall leave with
the town clerk copies of the writ and veturn, and the town
clerk shall minute on the copies the time when they were
left ; and no attachment shall be considered as made wuntil
the copies are so left. 'T'his langunage is too clear and cer-
tain to admit a doubt. Itis thus obvious that the legisla-
ture have made the very essence of the attachment to con-
sist in placing the copies of the writ and return in a situation
where they will be open to the inspection of every bedy.

Kittredge
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real property, no humsan ingenuity could have invented.

Such being the meaning of the statuté, it is obvious that
the first ground of defence assumed by the defendant fails
altogether. When the creditors who gained the priority,
made their attachments, this plaintiff had acquired no right
to the land which could be defeated by those attachments.
Those creditors could not have had notice of any attach-
ment made by the plaintiff, for no such attachment existed.
They knew that the officer who had the plaintiff’s writ
supposed he had made an attachment, but they also knew
that in fact he had made none. They then had a perfect
right to attach the land in the manner they did, and they
gained the priority, not by fraud, nor by any unfair or im-
proper conduct, but by the negligence or mistake of the ofli-
cer who had the plaintiff ’s writ.

There is no analogy between this case and that of a man
who takes a conveyance of land, knowing that the land has
been previously conveyed by an unrecorded deed. In that
case the attempt is to defeat a vested estate in such a manner
as to amount to a fraud.

In this case there isno pretence that the creditors who gain-
ed the priority in their attachments, were guilty, in so doing,
of any fraud. Notwithstanding they knew the plaintiff was
about to attach the land, they had a perfect right to gain a
prior attachment if' they could. ,

Another answer given by the defendant to the action is,
that the creditors who gained priority in their attachments
over the plaintiff, never extended their executions upon the
land, so that if the plaintif had extended his execution
upon the land in season, and had discharged the mortgage,
he might have saved his debt. If. therefore, he has lost his
debt, it is by his own neglect, and not by that of the de-
fendant’s deputy.

But it appears that on the 30th May, 1825, Hooper took
possession of the land under a writ of seizin, and of course,
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the land not being redeemed, the right to redeetn was lost
on the 30th May, 1826.

The creditors who had gained the priority obtained judg«
ment in their suits at May term, 1826, and their atiach-
ments, which continued for thirty days after judgment, must
have remained upon the land until some time in June that
vear, that is, antil after the right to redeem the land was lost.

There was, then, fio time when the plaintiff could have
extended his execution and redeemed the land, without tak-
ing it subject to the attachments of those who had gained
.the priority. By attempting to vedeem he might have de-

feated the arrangement those creditors made with the Hoop-

ers for the sale of the land, and have compelled the credi-
tors to'extend their executions; but there is not the slightest
probability that he could in any way have obtained any sat-
isfaction of his judgment from the land.

And this seems to be a decisive answer to this ground of
defence.

It is insisted that the plaintiff haslost nothing in the four
acres, which were not included in the mortgage, by the fault
of the oflicer, and of course is not entitled to any damages
on that account. '

But the f{acts show that the four acres were attached by
virtue of the plaintiff’s writ, and that Watkins, through the
nsglect of the officer who had the plaintiff ’s writ, obtained a
priority in his attachment of that land.

The first attachiment of Watkins bound the four acres,
and this land stands on the same ground in thig case as that
which Was under mortgage.

And we are of opinion that, according to the agreement of
the parties, C

A verdict must be entered. for the plaintyf.

Kittredge
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