
Kittredge vs. Bellows.

in leavingof real estate consists with theThe essence of an attachmentvery
the and return of the attachment.town clerk a of writcopy

PI,it to aagainstout a deliveredhaving sheriff,writ P,suedK, deputy withe
H went theto attach certain lands of P and with writ the;directions upon

land, full noticein the attachment. Afterwards with oforder to make W-,
caused a of his aagainsta writ andhavingall sued out writ P, copythis,

be the clerk of thelodged;of the to with townreturn of an attachment land,
' officer .had K’sto the who writwhere was. this,the land. Subsequently

of an attachment of thea of a return land,caused a of withit,copy copy
attachment must bethat W’sclerk. It wasto be left with the town held,

K.considered as to that ofprior

to. attach certain realA his to a with directionscreditor writdelivered sheriff,
negli-The sheriff hismortgage.was underof his debtor which byestate

the torightattachments of re-to obtainsuffered other creditorsgence prior
neglect, althoughliable for suchdeem. it that the sheriff washeld,was

to redeem—rightthe other creditors levied their executionsnever uporrthe
ituntilappearing subject attachments,it that the continued toright their

was. foreclosed.

This was an action on the case.
The substance of the that thewas, Heaton,declaration

defendant’s at-1825,on the 27thdeputy, January,having,
tached a of afarm virtue writ in favor of theby plaintiff

a of the writAmos to leaveagainst Phillips, neglected copy
the landand return with the town clerk of whereWalpole,

at1825,ofsituate,attached was until the 28th January, .8
to dorequestedin the evening, although speciallyo’clock

of which several other creditors ofso reason; by neglect
ofwho the land after the said attachmentattachedPhillips,

left of their writs and returnscopiesthe plaintiff, having
to when thewith the said town clerk the timepreviously

aforesaid,of the writ and return was left ascopy plaintiff’s
lostthe his said attachment.plaintiff

itThe cause was tried October whenterm, 1830,here
that a thefor plaintiffwas verdict should be enteredagreed

uponthe court thedefendant,or to the ofaccording opinion
evidence.following

.vol. vii. 51



CHESHIRE.400

Kittredge aof out1825, plaintifftheJanuary,On the 27th sued
Bellows. declaration,as in the and de-allegedPhillips,againstwrit

aHeaton, of the defendant,it to toJoseph depiutylivered
served.be

oftime of the the toHeaton, delivery him,at the writ
in there allwas the farm attachedupon havingquestion,

“of to the amount ofpersonal Phillips,the property $800
or so.”

did to whenIt not what Heaton was attach theappear
was to ;writ delivered him but testified thatJames Hooper

Jr.,J. the of theKittredge, who deliveredagent plaintiff,
writ Heaton,the to him to make out a andrequested copy

leave with the town clerk : to which it wasHeaton reprlied,
as henot was annecessary, ofattaching only equity redemp-

tion that the; went andagent away, toreturned, saying
that he wasHeaton instructed that it was to leavenecessary

a tocopy ; which Heaton that he would it.replied risk
The same witness testified that he thought Heaton said
had ;he attached the onfarm writ but on hisKittredge’s

examination he thatcross said was saidnothing about at-
taching any butthing equity,the and that he did not hear
Kittredge’s directions. This was between 9 10 o’clockand

thein forenoon.
On this point, WatkinsRuggles testified that he went to

Phillips about noon, and saw Heaton there, and incjaired of
estate,Heaton if he had attached the real who hesaid had.

Witness asked if he had left Heaton said hecopies. had
not, and did not consider it necessary.

The whowitness, was a wentdeputy sheriff, immediately
to the town clerk’s, and left of writs in favor ofcopies
Thomas Seaver and J. inthen hisRedington, hands for ser-
vice, and on which he had incopies readiness at the time he
was at Phillips’.

The town clerk lived to2i miles from ThisPhillips.2■
witness further testified that he delivered to Bellows, the
defendant, a in ofwrit favor himself about 11 ofo’clock,



TERM, 1835.JULY

himself, delivered it to Bel-that : audday that he itcopied
(dork's his re-was then completinglows in the whooffice,

:Bntfums ami when those wereturns on favor ofwrits in
witness’ writ.finished went and serveddefendant
at the timewitness further testified that he receivedThe

Stone,I). he toldGrantin favor of Gilbert andthe writs <fc
Field, that Heaton hadwrits,who made thosethe attorney

nosome attachments and left copies.made
o’clock, P. M.,at 8 HeatonOn the January, 1825,28th

ofwrit andofclerk a copy Kittredge’sleft with the town
viz.follows,which was ashis return,

“ a tract1825. have attached27, ISs. Jan.Cheshire,
land, onfarm whichand the‘of situate in Walpole, being

‘ to includenow lives, meaningnamedthe Phillipswithin
‘ in thehavemayhas orhe,all the the said Phillips,right
: namedwithinof theaforesaid as the propertypremises,
‘ abode inofat his usualand left a summonsPhillips, place
‘ ofclerk saidAlso, Townsley,left with NicanorWalpole,
1 writ,thisofcopyattesteda andtown of trueWalpole,
‘ endorsed.”thereonof mywith a true this returncopy

saidwrits againstthat the describedfollowingIt appeared
attachingJanuary, bythe ofwere served on 27thPhillips

has to redeemnamed Amos“all the withinthe whichright
‘ lives, andnowAmoswhich the saidin the farm onequity
‘ inAmos hasthe saidtitle and interest whichall the right,
1 writsof said and of<fce., andfarm, bounded,” copiessaid

at the timestown clerk speci­were left with thethe returns
wit.tobelow,fied

11 A. M.defendant. leftRedington,& served 45,Bellows by Copy
-“ “W. & D. 1150,Buftlim,

““ - 11W. 50,Buffura, i;“ ■ 15,2 P. M.R. Watkins,
<iti iiWatkins, 3 15T. Seaver,
“uu 20,Redington, 5J.

“ “ “7D. Gilbert, 30,
& 8 o'clock.Grant Stone,

It was conceded the that Heaton could notby plaintiff
those of Bellowsleft a of his writ until afterhave &copy
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I),W. and W. left.Redington, & Buffum wereBuffum
furtherIt that on the 29th WatkinsJanuaryappeared,

acaused return tofurther be made theby on hisdefendant
writ, follows,as to wit.

January“Cheshire, Ss. 29th, attached,1825. I also
‘ toin formermyaddition a certain ofattachment, piece
‘ land, in saidsituate as theWalpole, of the withinproperty
‘named aboutPhillips, threecontaining acres, be the.same
1more or atless, and thelying corner of thenorthwesterly

■‘farm owned Jabezby Fairbanks,” &c.
The of this return leftcopy with the townwas clerk on

the 29th.
The mentioned in thepiece above return contained about

and afour half acres, and had for twenty-five beenyears
andenclosed ofas theoccupied part farm of Phillips, there

no tobeing fence itseparate from the rest the farm.of
James alsoHooper a writpurchased against onPhillips,

the 27th, which was inplaced the hands of Pleaton, with
todirections attach the farm, on which Heaton returned,

“27,January 1825, that he had attached the whole farm
‘ on which the said nowPhillips lives, theincluding Salter
‘ Farm, so called, in alllying Walpole, meaning the right

of‘inequity andredemption dower whenever he the said
‘ Phillips might.be interested,” &c. The of thiscopy writ
and wasreturn left with the town clerk at the same time
with ofthe to wit.copy Kittredge’s, on the 28th January,
at P.8 M.o’clock,

term,At May 1826, of court,this judgments were recov-
on theered. aforesaid demands onagainst default,Phillips,

as follows, viz.
Bellows & Redington, $35,53.damages,

costs, 13,33.
W. Buffum,& D. 35,00.damages,

costs, 10,99.
W. Buffum 85,80damages,

costs, 10,99
Watkins,R. 95,87.damages

costs, 12,08.
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Kittredge17,95.Seaver,T. damages,
Bellows.costs, 11.99.

90,-20.damages,J. Redington,
costs, 10.99.

52,60.Gilbert, damages,D.
costs, 11.24.

28,36.Stone, damages,Grant &

.costs/ 12.24.
371,28.damages,J. Kittredge,

costs, 11,13.
131,04.damages,James Hooper,

costs, 12,02.

was on account annexedof demandPart the plaintiff’s
writ.to the

the judgmentson ofpart foregoing'Executions issued
17th,rest 1826.and on the MayMay 10th,

levied his execu-1826, theMay, plaintiffOn the 19th
off to metesbyit was setfarm,tion on the whole and him

and bounds.
onthe landThe of the after describingreturn appraisers,

“ Do our oathsthe is follows:road, uponboth sides of as
is of thetracts land and buildingsthat the same of‘say

1 and no more afore­;value thousand dollarsof three —the
to James Hooperland to asubject mortgagesaid tracts of

hundredto be twenty-six‘and Elisha supposedHooper,
same land metes'andbyset off theand we have‘dollars;

1 execution,the withinin ofaforesaid, satisfactionbounds as
‘ satis­was returnedthe execution1826”—andMay 19th,

infied full.
levied his executionOn of Watkins1826,the 31st May,

andmentioned,a beforeacres,on the of four and halfpiece
--it was to theset off him same day.

It further in that on ofevidence, May,the 21stappeared
1818, to HooperJames and Elishaconveyed HooperPhillips

“ in Wal-a certain of land, lyingin farm or tractmortgage,
‘ andthe nowaforesaid, farm Ipole being improvesame
‘ Adamsof Davidoccupy, and the Ibeing same purchased
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28th of‘on 1799. Recorded lib. folios34,the September,
‘ land,ofAlso,and 17. another piece16 containing eight
‘ the Iacres, farm,the above sameadjoining being purchas-

‘ hisDimshee, deed,”reference to &c. TheHughed of
“the and saveindemnifyof was tomortgagecondition

‘ and all costs,said James Elisha from troubleharmless the
‘ sustain accountmay on of theirexpense theyand signing
* to the of onme as bondsmen the 6thprobate,with judge
1of on a letter of forMay instant, my taking guardianship
‘ ofthe heirs Aaron Allen.”

The four and a half acre was not ofpiece purchased
Adams or Dimshee.

first of July, 1822,On the thePhillips samemortgaged
the same to Elisha toland, by description, indem-Hooper,

him for as to a tonify signing surety note EleanorPhillips
for and and ainterest,Livingston note to Jonathan$150

for and interest.Livinggton $200
On the 27th of January, Elisha1825, aHooper procured

suit to be instituted on the tonote Jonathan$200 Livings-
aton, and ofpiece woodland to be attached, tobelonging

wasPhillips. Judgment term,rendered in this suit May
for1826, $113,97 anddamages $14,32 costs, and execution

10,issued May which1826, was levied on said woodland
24th, 1826, andMay returned satisfied.

1826,In E.February, theHooper paid note given to
Eleanor for andLivingston $150, a writ ofbrought entry
on his mortgage February 28th, 1825, Johnagainst Allen,
who was then in ofpossession the farm under a lease from

This writ wasPhillips. returnable March term, 1825.
At March term with Allen heHooper agreed that if would

make no defence in that action he would rent him the farm
; and Allen wasfor defaulted and a conditional$65 judg-

ment atrendered the same term for the amount of the Ele-
anor Livingston note, being $185,02, and for $112,40, being

of thepart note of to Jonathan Livingston,$200 making
in the whole the ofsum and$297,42; in or May,April
1825, Hooper settled with Jonathan theforLivingston $200
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amount, KUtrctlgeLivingstonnote the full andhis noteby forgiving

Bellows.whichthe woodlandquitclaimed tosubsequently Hooper
ofwas set oil' on recovered other partthe execution lor the

the note in 1826.May.$200
On of said1825,the leased farm toMay, Hooperi8th

1826,Allen till the 1st of for the sum of AllenApril, $65.
held the farm under until the of thatexpirationHooper

rent;lease, and the topaid Hooper.
leased the same to Allen and2d, oneApril 1820, Hooper

forC. White a for and held andtheyWilliam year $140:
lease.rent to theirpaid according

this rent for the andterm,of first didHooper kept, $65
it onnot his mortgage.apply
28th a1825,On the of writtook out ofMay, Hooper

Allen,on his on 30thagainst and thepossession judgment
sheriff,Foster,of H. toMay, deputy possessiondelivered

him. declared he took to forecloseHooper possession his
mortgage.

of the executions were levied Watkins’ onNone except
a and on the farm,the and half acre piece, Kittredge’sfour

stated.as before
andit between James ElishaIn 1826. was agreedMay,

had that the landattached,and the creditors whoHooper
of thesold that the amount should; mortgagesshould be

Hooper’s debtfrom James againstbe first the sale : thatpaid
from the of andsale,should also be amountpaidPhillips

if bebalance, any, should on the debts of theappliedthe
ofcreditors, in the order their attachments.several

It notdid whether was aappear distinctly Kittredge party
to this agreement.

In of this the wasconsequence land atagreement, put up
auction and sold to for and on theHooper $3000,James first

1826,of June, Elisha to Jamesquitclaimed Hooper.Hooper
James testified there the secondHooper that was due on

$2061,69. He amount refe­byascertained themortgage
the probate other,rence to That$321,53.records. On the



CHESHIRE.406

Kittótfge of andwith Phillipshis debtamounts,, against §144these
Bellows, the, ofamount§3000,from thecents, were deductedsome

oyer :to-the creditors Thatbalancesale, paidthe theand
into this ar­comeif he wouldthe creditors thatassented

farm wasThat thehis debt:he shouldrangement have
if theyandthe of thejust mortgages,worth about amount

have gotwould none of themhad not to that thereagreed
butto mortgageheld on thetheir He should havepay.
theshould have gotfor this and thought hearrangement,

his mort­land on :! never suedthe That he hadmortgage
until about four yearsthe condition was not brokengage, as

on trialAnd it if factsago. is thatagreed, any proved
omitted,which either are hereshall deemparty important,

be casethey may added to hereafter.the

Bell, for theJoseph defendant.
On the stated,facts hold is notwe that the defendant1st,

liable, because the who thecreditors claimattaching priority
of onattachment account of default,the defendant’s had
knowledge of the plaintiff’s attachment before madethey
their own.

The statute, Nov. 5, 1813,. 109,1 H.N. Laics under
which the plaintiff’s attachment made,was thatprovides
when the ofestate any shall beperson on mesneattached
process, &c., the officer such inmaking shall,attachment
addition to the duties now by law suchrequired officer,of

aleave true and attestéd of suchcopy writ, together with
a true and attested of hiscopy thereon,return with the
town clerk, &c.

And the attachment of such real beestate shall not deem-.
ed and considered as made, until such attested and re-copy

shallturn have been left in manner aforesaid.
The statute has in this case a newimposed duty on the

attaching officer.
Land not being, like personal subject toproperty, seizure
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removal,and an was necessarilythe evidence of attachment
and hisconfined to the return onofficer’s acts precept.

be, was,and frequently altogether secret;This might
were created in this way,and liens on real estate verywhich

the transfer of realmuch embarrassed honest estate.
same once and inexisted,The difficulties much the

exist,the world still in to theof com-greater portion regard
of estate deed.mon transfer real byand conveyance

in thisearlyThese difficulties were removed state and
the statutes all deedsbyNew-England, requiringthroughout

of in the forpublicreal estate to be recorded theregistry,
information.public

Sec, thebyBut in to attachment.regard conveyances
of removed them.till the statute 1813difficulties remained

notice,is tostatute, then, giveofobject palpablyThe the
concerned, that the isnotice,or the to all propertymeans of

under attachment.
this pur-with town clerk is forThe the theleaving copy

a notice. Knowledgeno It is meansand other.pose of
end.objectis andof the fact the

mea,ns of the end.obtainingis but onetheLeaving copy
andto legislature, contrarythebe disrespectfulIt would

attained,the end isthat whento holdallto analogy,legal
destructivein itselfmeans, frequentlyormode,a particular

to be pursued.end, requiredshould beof the
10, 1791, N. II.of Februaryof conveyancesstatuteThe

the ofits as statute at-in languageis190, strongasLaws
deeds, sealed,signed,allthat Sec.It providestachment.

validrecorded, shall be toand &c.Sec., acknowledgedand
pass, <fcc.

law toinand effectualbeshalldeed, goodAnd no Sec.
but theotherany personlands, againstsuch Sec.hold

acknowledgedbethe deedheirs unlessonly,and hisgrantor
in manner aforesaid.recordedanti

asleast, strongsayin this case to theis,The language
case ofin the attachment.as

VII.VOL, 52
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toshall be and hold suchdeed, goodNo &c. effectual
&c, inandacknowledged■unless mannerlands, recorded

aforesaid.
all stich deeds areis better settled than thatBut nothing

and re-law,and in notthough acknowledgedgood effectual
of the firstcorded, knowledgeif the second hadgrantee

• 116.4 ;deed. Mass. 14 Mass.-296 l&.Mass.641;

attaching cred-The' been to. ansame hasprinciple applied
of an conveyance.itor had unrecordedknowledgewho

3-1 Pick. vs.Rice, 164;Priest vs. M'Meacham Griffing,
not, orPick. itthen,149. to an unrecordedWhy apply

ofmislodged an ?copy attachment
ofThe factsprinciple is, that actual of theknowledge

with the of aconveyances dispenses recordlegal requisitions
is merely constructive notice to all..—which

In case,such the reason the law ofof. is satis-.recording
fied by the ofshewing very object the. know-personallaw —

-of theifedge conveyance, already attained.
' The clause in the ofstatute attachment which arequires

ofcopy clerk,the writ to be with thelodged town is now,
and it is believed to be peculiar, or until toso,recently this
state.

The whole object is notice to the world in the same man-
ner as the registry of deed.a isIt no more essential to an

-attachment than arecording deed to its validity.
The statute m the one case says that the attachment shall

not be deemed as made until the shallcopy have been left ;
and in the other, that no deed shall be good unless .recorded.
But notice direct and personal is good in the one ;case why.
not in the ?other Will it be said that the deed passes tire
title, though not recorded?

The law has been solemnly adjudged here, that an unre-
corded deed, delivered andup cancelled, leaves the title in
the grantor; and this on the express ground that until the

such aregistry deed gives anonly inchoate, or imperfect
title. 1 N. H. 11.Rep.
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Kittredgeattachment,an anynotisBut the the copylodging of
Bellows*andits execution delivery.ismore a deedrecordingthan

the otherthe isattachment,to asis unnecessaryThe one
ato conveyance.

of the of therequires leavingThe statute attachment
the du-the the loclerk,of writ with in additioncopy town

ties now required.
Whatever, oftherefore, statutethewas beforerequired

stillmustestate,of real1813. to make a valid attachment
left.he: and the mustbe done in addition thereto copy

on statute itself.This is clear the
to until the copyThe attachment is not. deemed be made

land untilto hold theleft, is the deed madeis nor effectual
'recorded.

ob-onlyBut be when themayboth madeequally good
by know-ofject statutes is effected bringingthe personal

of themakingof and thethe theledge making attachment
deed to them.' .home the party claiming against

leavingelse thanAn then isattachment now something
with thethe town .clerk.copy

the statuteall that it beforeIt is now was to berequired
of a addition.leaving copy-in1813 —

then, aanddid a officernow,It as itrequires competent
au-andin directionpossession,his with thelegal precept

aland; pre-or thelevyof the to seize onplaintiffthority
effect:todo it a on the'writsent to and return thatpower
of Kit-in the caseare foundNow all requirementsthese

1825.vs. on January,the 27thtredge Phillips,
a lawful.had;make the serviceHeaton was tocompetent

admits, directedandallegesand as thewas, plaintiffprecept,
to the attachment.and authorized make

of this.no doubtisThereDid ‘he do it on that day?
necessaryall the meansthe land and hadHe was on early,

it, and he so his return.to effect made
January,the 27thonthat all was donethen,We say,

1813, to makeof-actthewhich was before1825, required
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Ktt»dge a valid attachment for airybefore other creditorsKittredge

: »iiows. to attach.pretended
Had the other ofcreditors hisattaching knowledge pro-

when made their ?ceedings they attachments
The creditors the recordattaching whose attachments on

the are—preceded plaintiffs
1. Bellows :W. D. BuffumRedington, Buffum,& W.&

claims $191,64.
It co-is admitted that Heaton not hislodgedcould have

before these attachments were andpies made, consequently
there no default faris so as these are concerned.

2. II. Watkins. Claim §’107,95.
Watkins that noonswears Heaton informed abouthim,

on the 27th that had ofJanuary, he attached the real estate
and had left noPhillips and his notattachment wascopies,

made till 2after o’clock on the same day.
Here was notice toexpress the beforedirectly longparty

his ;attachment in all as full as if had atrespects Heaton
the time hislodged withcopies the clerk.

3. The next are T. J.attaching creditors Seaver and
:Redington claims §131,13.

In regard to these, Watkins swears that he thehad writs
and in hands,hiscopies and was a sheriif liedeputy when
made the inquiries aforesaid of Heaton, and when Heaton

him hetold had attached real estatePhillips’ ; and that he
went immediately after and thelodged with thecopies town
clerk. Here was notice of theexpress attachment theto
officer who made the attachment for Seaver and Redington
before their attachment.

It has been held, that torepeatedly notice the second at-
oftaching officer a attachment ofprior personal property is

sufficient to the secondprevent attachment. It is not ne-
tocessary carry notice tohome the plaintiff himself. The

in this isprinciple case the same, only the second attach-
ment may take effect, isbut first,to the ac-postponed on

ofcount the notice.
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Ki tired gwin thisthe plaintiff,beforecreditors;remainingThe only
Bellows.case, 1). 104,44.Stone —claimsGrantare Gilbert and & ■

tillleft the clerknot withevercThe casesin thesecopies
atkinsAnd \VJanuary.on the 27thP. M.o’clock;or 87

anhe hadthat madetold at noonhimthat Heatonswears
whoField,that he toldandplaintiff,for theattachment

and heStone, whenGilbert, and Grantthe forwritsmade
Heaton had made somethathim,writs fromthereceived

servedThese writs wereleft noand copies.attachments
Watkins.by

attach-of the plaintiff’snoticewas expressHere there
writs,who theto the madeHeaton, attorneybothbyment

who served them.the officerand
in itcase, mayanyis lawrequiredWhenever notice by

to do theis authorizedto whowell be the agentgivenas
1 Term;on 199Agencyhimself.act, as to the party Paley

; 121,16 13 Ves. 6¡'c.Rep.
whoboth to the plaintiff’s attorney,it wasHere given,

whoto the officer made the attachments.writs,the andmade
to be orbe more expresswell conceivedNotice cannot

: andin all cases these are all thethan thesedirectmore
the attachment.that plaintiff’scases precede

then been onhavingattachment made theThe plaintiff’s
on the 27th and so re-early January,of Phillipsreal estate

on 28th,and thecopies lodgedon the writs judg-turned
madelevyand a onrecovered thedulyments property

and infrom due ofdays judgment, ;within form lawthirty
as to all thebeing provedand noticeexpress attaching cred-

had beenitors whose attachments completed by co-lodging
he hadown,to his that attached thepies previous property

thein to them —leavesquestion plaintiff’s title toprevious
lands in the asthe included thoselevy against attaching

believe,creditors, we thewithout, as shadow of a legal
doubt.

The of the omission ofcomplaint plaintiff that theis, by
Heaton to his ob-lodge copy in and othersseason, Watkins

atained ofpriority attachment.
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answer is—Our
That notice of the1st. attachments is to theequivalent
of the and that theleaving copy, evidence shows this no-

tice to have been in ofgiven case anevery attachment
to beclaimed before the plaintiffs, and that.

2d. This couldexception be taken those whoonly by
had on and in due-time had ac-gone completed their levies

,to law.cording
The of titletransfer force of a se-by requiresthe statute

ries of acts within times.specified
The anpriority gained by am attachment be lostmay by

omission- to levy.
In this case, none of the madeattaching anycreditors

all,atlevy save Watkins, he on the four acre pieceonlyand
-r—which we shall consider itself.by

How then is the complaint of the that he is in-plaintiff,
jured by others a of Hea-obtaining byattachmentpriority
ton’s omission, made ?out

noSuppose attachments allhad been atmade Heatonby
for the plaintiff, and all other taken asplace theyhadthings
have, would not the plaintiff-have the landheld notwith-

thestanding attachments ?
Unless these attachments were followed leviesup by

within thirty it isdays, thatperfectly clear becamethey
■wholly unavailing. The sus-plaintiff, then, fails inwholly
thetaining charge which he alleges against defendant,the

that by reason of Heaton’s neglect to leave a of thecopy
plaintiff’s writ with the town didclerk, other creditors who
so leave copies, obtained a and thepriority attachment,of
plaintiff lostthereby his :attachment

attachment,1st. Because he did not lose his ofpriority
as against those who had express ofknowledge his attach-
ment ■;and

2d. Because all those who left havecopies omitted to
levy at all, and thereby rendered their ofsupposed priority

on the facts in this case wholly immaterial andE^achment
unavailing.



TERM,JULY 1835. 413

Kittredgeis,of whichsubject inquiry,to theThis us secondbrings
Bellows.andthe benefit oí' his.attachmentJT the has lostplaintiff

to orit in manuer acts omissionsowing any anyis notlevy,
,or hisof the defendant deputy.

thatsecond the plain-We in whateversay, place,theIJ.
towaysno ofchargeable anytiff have is actsmay lost,.it

defendant his deputy.omissions the orof
inthat-in-anyWe think we shewn controversyhave fully

to the to land in between thetitle theregard question plain-
Watkins,and who totiff or claim haveothers obtainedany

thea of defendant’sby neglect, plaintiff’spriority rights
wouldtitle unquestionably prevail.

is in fact self-evident on the. facts in ctfee,This stated the
in lawof the toif isknowledge plaintiff eqivalent leaving

the is ;a that if substance to the formcopy is, equal and
seems me to answer the in the ’s de-charge plaintifffullyto.

as his first, count.certainly in or originalstatedclaration —
titleany,if has .not on account ofloss, anyThe been

creditors, but-obtained these theby attaching by proceed-
of his asElisha under mortgage, connectedings Hooper,
thesewith attachments.

towill' it looknecessaryThis make thisparticularly at
of the case.part

Heaton,The that he delivered his writ toplaintiff charges
1825,the deputy, 27th,defendant’s Phil-January against

That Heaton was todirected interestlips: Phillips’attach
,onin the farm said did notday,, until the :28thand. That

others, creditors,Bellows and inRedingtonSc. the mean
time perfected attachments: That alltheir afterwards ob-
tained :judgments, term, 1826 That the landMay attached

subjectwas to a to Elisha whomortgage enteredHooper,.
for condition broken, and foreclosed his mortgage, May 30,

;1826 and that the ofattachments the creditors aforesaid
until,remained in force after wasHooper’s fore-mortgage

closed, and that the plaintiff has lost his debt.thereby
This is the complaint in substance, as instated the plain-

'■ •tiff’s second count.
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Now we concede that the facts asareleading proved,
contend,in this count in the declaration. Butstated we

that on the and staled in thecase,whole theprovedfacts
suffered,loss which the has if is the result ofplaintiff any,

own and ofhis not of or omissions thenegligence, any acts
defendant or Heaton.

theFor present we thepurpose, concede that Heaton had
waswrit; directed to attach all ofplaintiff’s Phillipsthe right

in the land on until27th,the and did not leave his copy
the 28th : That timeother creditors of in the meanPhillips

aperfected their attachments : That hadHooper mortgage
on the land : That the condition was broken in February,
1825, and the levied on in theplaintiff interestPhillips’
whole farm, inMay 19, 1826, due form of law.

we thesayStill defendant inis not accountable damages
in this action, because had in the landPhillips atnothing
the time the on the 19lit 1826.plaintiff's levy May,of

In to this theregard case finds —That Phillips mortgaged
his farm to thatHooper ; the condition of the mortgage
was broken in that onFebruary, 1825; the 18thHooper,

1825,day leased the farm to Allen tillMay, 1,Aprilof
for the rent1826, $65,00of that Allen; held the farm

under until theHooper expiration of that andlease, paid
the rent to that on the ofHooper: 2dHooper, day April,

leased the1826, same farm to Allen and White for a year,
and that held and rentthey paid accordingly.

Npw justiceive in the of the chief thesay, inlanguage
case of vs. 4 Ar. H. “asBellows, 433, thatKittredge Rep.
‘ remained actualHooper in the and continuedpeaceable
£ afterof for a thepossession yearthe land tenantby his
‘ lost bycondition was to redeem was thebroken, the right
‘ of those itwho had it to exercise within theneglect year.”
—4 N. H. 433 5 N.Hidden,Gilman vs. H. Re­;Rep.

30.ports,
The is wascondition of it agreedHooper’s mortgage

Allen,broken in tenant,enteredFebruary, by1825. He his
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“ tcmredgson the 18th May, and in1825, continued the peaceable

Bellows.and continued actual of landthe untilpossession” the 18th
May, 1826. This allwholly extinguished the ofrights

in thePhillips land—so that when the leviedplaintiff his
on theexecution, 1826,19th May, hadPhillips innothing

the land. And if Heaton had left his with thecopy town
clerk on the instant he made his attachment on the 27th

1825, and before hadJanuary, any attached,others the
asjustbeen well and nowould have betterplaintiff than

would have lost his debt,he is now. He not thewholly by
butHeaton's, hiss, by own,or negligence.defendant1

action,To maintain this the must showplaintiff some act
of whichor omission Heaton’s is against the law or rule of

andhis that this act or omissionduty, has been injurious to
himself. This is the law of the case. The defendant is
to what the haspay only lostplaintiff' by Heaton’s omis-
sion to make the attachment in due ofplaintiff’s form law.

But it is clear, that if Heaton hadperfectly made the at-
tachment for the in to theplaintiff, perfect conformity law
in all and the had conductedrespects, just as heplaintiff

he wouldhas, have been in no better condition than he is
now.

There is no pretence that the omittedplaintiff to make
his oillevy earlier, account of Heaton’s negligence.

His is, that he did not redeem hiscomplaint after levy,
because it would have availed to the benefit of others and

tonot oilhimself, account of Heaton’s and thisneglect;
view of the case the Butcourt have sustained. it is no
where intimated that his to sooner was owingomission levy
to Heaton’s could notand the redeemneglect: plaintiff
until therefore,his to makewas made.levy omission,His

untilhis in thelevy ceased to have thing prem-Phillips any
ises exonerated allfully responsibilitythe defendant from
for Heaton’s the plainin the of forneglect writ,service the

cor-reason that no andservice of the howeverwrit, formal

VOL. VII. 53
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Kiitredge could, circumstances,under the have availedrect the plain
Bellows tiff.

tois injuriouswhichThere must be a default Heatonof
to maintainthe this action.plaintiff,

?this to at allfarm had never belonged PhillipsSuppose
theor the of had beforeequitysuppose redemption expired

-obtained ? this action be mainplaintiff Couldjudgment
tained? Or is thethe sheriff directed' to attachsuppose

of an insolvent debtor, and that he shouldproperty make
andattachment, the debtor should hisan informal anddie,

and settled as an insolvent ?representedestate be estate Or
should act on voidhe orinformally fraudulentsuppose pro-

attach not to theinformallyorcess, property belonging
firm,informally attach to apropertyor;debtor, belonging

of the firm,of a creditor one of and afterwardsat the suit
to attach the same forrequired the cred-propertybeshould

' ?would an action lie not. 2firm,the Certainlyitors of
163;4 ditto374; ditto 6 12498; 242;Mass. dittoRep.

1 Pick. 3 Pick. 445.79; 156, 192; 199,8 ditto
the to forTo entitle the defaultplaintiff damages charged
he must thatcase, show, either the otherin this attaching

who obtained the bycreditors Heaton’spriority neglect,
thewithin fromthirty days judgment,levied and ex-so

whole ofthe interest in thePhillips’ land,hausted or that
made the hadhe himself while anlevy Phillips ininterest

land, which waslevythe rendered theunavailing by sub-
of thelien creditors.sisting attaching

is notDefendant bound to insure the attachedproperty
to the at all isevents. He notplaintiff bound to insure the

oftitle or thePhillips, warrant it claims ofagainst Hooper.
The defendant is bound to makeonly good any injuries

from his ownarising andomissions, themonly as against
those who have taken theadvantage omis­of defendant7s
sions to the plaintiff7s injury.

The default of Heaton in casethis had no effect what-
ever on Hooper’s rights or Itproceedings. neither hasten-
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ICittredgeHe ob-his mortgage.ed nor retarded his foreclosure of

VS
Bellows,in the same mannertime andhis sametained title at the

attachment has beenthethat he would whether plaintiff's
made not.orperfect

have before theexpiredThe ofequity redemption might
writ,return the at time before judgment,of orday any

attachmenthisor the choose to abandonplaintiff might
thedischarge ;a to mortgagerather than so sumlargepay

of cases havetheseand could not in eitherthe plaintiff
as in this becausecase,for defaultmaintained action theany

thebe no whatever from it toinjury arisingthere would
plaintiff.

default,In Heaton’s as in thischarged case,considering
to asinjurieswe have to look such arise or flowonly from

it alone.
If attached and did not leave a and WatkinsHeaton copy,

tothis a the in-did, would Watkinsgive priority plaintiff’s
and be answerable for dama-the defendants would thejury,

omit to withinbut after this Watkins levyif shouldges
the- shouldplaintiffandhisthirty days judgment,from

it is clear the defen'd-days,his the thirtymake withinlevy
the default,for theanswerable becauseant-would not be

and receive noland injury.theholdwouldplaintiff
ifclear, we the oflay HoopermortgageisThis perfectly

'-■of the case.out
obtained the Heaton’s defaultpriority bythose -whoIf

andthe days,within thethirty had,plaintiff,not leviedhad
action couldland,the and no behold maintainedwouldhe

the defendant.against
of madenone those creditorscase, any levythis what-In

is lost.therefore And the wholeever. Their priority
thethe has sustained arises fromplaintiffwhichinjury

of to the land.Hooperclaim
creditors,the who has takenand notIt is attachingHooper,

his goodwhether made attachmentland and Heaton;the
taken themannerbad, in the same havewouldHooperor

land.
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is, therefore, one of aThe case abandonmentvoluntary
theof attachment and the otherby plaintiffhis attaching

toThe omitted until hisplaintiff levycreditors. debtor
thein land.nothinghad

attachingThe other creditors who obtained priority by
todefault, ivas,Heaton’s omitted levy Therealtogether.

no instant time thetherefore, token the otherpriorityof of
creditors, asattaching gained by default,Heaton’’s prevent-

ed the andplaintiff ;redeeming holding the lands forfrom
tohe, by tilllevy after the ofomitting equity redemption

foreclosed,was never had to at ;redeem allany right and
so the of attachment worked nopriority him what-injury
ever.
* To make this matter as the interestplain supposepossible,
which Heaton was to arequired estate,attach had been life
and had died on the ISth :Phillips 1826 wouldMay, Hea-

toton’s omission leave a incopy such case have ac-been
? Ortionable it hadsuppose been an estate for andyears,

term had expiredthe on the a18th : or thatMay hurricane
theoverhad farm onswept the 18th of andMay, destroyed

or anvalue, earthquakeits had it: or thatengulphed per-
had beenproperty attached,sonal and that after judgment

hadthirty daysand the expired,before it had been destroyed
withoutflood, anyorfire default inby the officer ?

short, all that the officerIn can be answerable for is that
toshall thehappen plaintiffno loss by his default. He is

to insure a continuance ofnot bound the debtor’s title. And
acase,in this on the oflevy 19th May, 1826, would have

asjustbeen andnugatory as tovalueless, the plaintiff’s title,
awith a ;attachment as bad and thegood priority of attach-
obtained byment the attaching creditors Heaton’sby de-

fault would affect the case in no manner whatever, as their
lien would cease on the 18th of May.

The defendant was not bound to Hooper’sredeem mort-
gage.

The other attaching creditors never either levied or re*
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there-contemplation,inattachments, legalTheirdeemed.
unless, ascase,in thewhateverwere offore, no importance

thetrial, hadthey preventedformerwas on thesupposed
Hooper mortgage.theredeemingfromplaintiff

a mistake that;isthat this altogetherwe have seenBut
ownhisact orvoluntary negligencehis ownbythe plaintiff

of hadredemption whollytheto until equityomitted levy
;to theandpaydebtor had nothinguntil hisout;ran

ofthe defaultto lose bynothingconsequentlyplaintiff
hadcreditorsattachingthe of theHeaton, and until lien

title.of debtor’sthealso ceased the extinguishmentby
re-thetherefore, plaintiff’sinThe supposed difficulty,

cred-the attachingthe ofby priorityoccasioneddemption,
whollyisHeaton,default oflien obtained theitors’ through

18that time after theno lienhaving anygroundless they—
no to redeemof and the1826, having rightMay, plaintiff

month, lien andthe of the same the creditors’before 19th
of andnever existed simulright redemptionthe plaintiff’s
the one could affect theof course not other.semel, and

to four acre attached Wat-byword as the pieceOneIII.
and1825, afterwards onJanuary, bythe leviedkins on 29th
inis not included the tomortgage Hooper,Thishim. piece

farm Phillips,the ofbut tobelonged
to attach the of re-only equityIf Heaton was directed

ifthat;for on the wholeis sufficienthis returndemption,
made to coveras is sufficient the four acrethe returnfarm,

at 8attachment was o’clock on theperfectHeaton’spiece.
of 1825.January,28th

was to attach the farm,If he directed whole and did so
thethe attachment on four acre wasdo, pieceplaintiff’s per-

didfect at that and the either or havetime, plaintiff should
on it to hold it.levied in a mannerproper

of theWatkins’ first attachment was re-only equity of
aThis is his second attach-makingclear fromdemption.

of the at-plaintiffson the afterment 29th January long—
spe-tachment the secondperfect. By attachingwas time
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Watkins is ofdaily record fromestopped the sameclaiming
under the first attachment, and the plaintiff will hold the
same, or have heldmight if heit, had made his in alevy

manner. Whether heproper has or not, it is the same to
the defendant. The value of this allatpiece-must events
be from thededucted ■plaintiff damages.

is said thatIt entered underHooper a writ of possession
on his on the 30thjudgment May, and1826, publicunder
declaration of tohis entry foreclose.

We answer, that this would not or neutralize thenullify
thatfact he entered on the 18th of the same andmonth,

to norAllen,leased the effect of suchlegal facts. The
of Valentine,case 5 Pick.Fay-vs. is418, very differ-Rep.

this.ent from
That was against the himself. The courtmortgagee

“there thatsay plaintiff’s while a suit was can-entry pending
not be asconsidered intended to foreclose. Had she dis-

suit, itcontinued her have been otherwise :might but to
atthat the cost of thepursue should bemortgage construed

to a waiver of her torightbe foreclose under that entry,
and is similar to the of rents after notice toreceipt quit.”
“ should theWhy obtain hermortgagee conditional judg-
ment, and ifeventually her sheexecution, was inalready

for ?foreclosure The law willpossession consider this act
as an inthat,acknowledgment she hadthough possession,
not tobegun foreclose,” &c.

caseThe differs frompresent widely vs.Fay Valentine.
suitThe in this case was not theagainst butmortgager,

a in Theagainst stranger possession. judgment was ob-
1825, andterm, entrytained March the was made May 18th,

some ten before ofdays the writ was1825, possession taken
beenout. had rendered in this caseJudgment before the

entry.
No cost could be added in this case theby proceedings

Allenagainst to the have re-mortgager. Phillips might
deemed by the debt interest,andpaying anywithout cost
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; levied inand if he hadthewhatever so might plaintiff,
season.

no affected bywere in mannerThe mortgager’s rights
the theentry byAllen till mortga-the proceedings against

act to deceiveofthere was fraudulentgee. any purposeIf
otherwise.or the it bedefeat mortgager, might

one thebetweenanya tender beenIf had made by 18th
;another considerationand 30th of it deservemightMay,

the ofafter 18th Mayact was done by anybut no one —-no
of an or offer to pay.demand account

both sanctioned bytwo are theThe of foreclosuremodes
either underlaw; the one orentry, processaby public

of his toand a declaration foreclosewithout, purposepublic
actual fora continued another, possessionpeaceable—the

at allThey are not in-condition broken.afteryearentire
consistent, oneother. The evidence in the casewith each

other. thethan in the But resultis more safe and certain
is more certain.not

was continued actual possessionin theHooper peaceable
1826, and this ex-18, 18, whollyto1S25, MayMayfrom

his asthe underright levy, Phillipstinguished plaintiff’s
the land.of had inon the 19th May nothing

Handerson, for the plaintiff.
liable,is becausethat the defendant notcontended,isIt

of attachment on accountcreditors, who claim prioritythe
ofnotice the at-had plaintiff’sthe defendant’s neglect,of

'their and so noown, gainedbefore madetheytachment
on theThe force of the otherargumentwholepriority.

this.rests uponside
had in fact suchtheynot to whetherstop enquireI do

notice, because that the fact is all material.I atdeny
clerk, therethe with theHeaton had left townUntil copy

be notice.anyof there couldwas no attachment which
lienno uponhe had done to that created theWhat prior

with noticepurchaser,creditor orany person,land against
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Kittredge landtrue,notice. It is he had been theuponwithoutor
Bellows. thisand with orders to attach the butland;the writwith

does not constitute an attachment. The words of sta-the
“tute are too to the ofbe mistaken. And attachmentplain

‘ such real estate shall not be deemed and considered as
‘ made until such attested and return shall have beencopy
‘ inleft aforesaid.” It would seem hardly possiblemanner
to the of this inmisunderstand clause themeaning statute,
or to itby anymake it clearer But soreasoning. happens
that this clause has come under the ofvery consideration

court, and itsthis been declared. It is settledmeaning that
of the with theleaving copiesthe town clerk constitutes

5 N. R. 275,the attachment. P. Bank vs. Burnham.JI.
wasIf no attachment made until the were leftcopies

on thethe clerk 28th of thedaywith it amonth, is perver-
ofsion to that otherlanguage say creditors had ofnotice

the attachment when madeplaintiff’s they their own. The
didattachment not then exist.plaintiff’s

doctrine ofThe notice in cases of conveyances deedby
has no in ofapplication cases attachment. There is no

between theanalogy two ofclasses cases.
In toregard attaching creditors, been,the law has always

the first in time, the first in 1right. Pick. 164, Priest vs.
Rice; 4 do. 253, vs. Hurd.Cushing One creditor must

havenecessarily the same right to secure his debt by attach-
ment that another has. And it is of no importance, that
one know that themay other has aprocured writ and made
some towards anprogress attachment. He who first per-
fects his attachment, by doing all the law torequires con-
stitute an attachment, will hold the land. And why should

?he not shallWhy not one whoman, knows that another
is anmaking attachment, be topermitted obtain a previous
attachment if he can itdo ?

When a deed has been duly executed and delivered, the
land has passed as between the parties, thealthough deed

R,may not have recorded. 4 N.been H. 191, Farrar vs.
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and toanyFarrar afterwards the con-attempt by grantor/
land to is a and hevey fraud;the another who takes such

knowing that there has asecond been previousconveyance,
of And it isis also fraud. thisguilty fraudconveyance,

the Itdefeats second isconveyance. whollywhich imma-
ofterial in what notice the first isway conveyance brought

If he notice inhome to second has anythe purchaser.
in the ofis a fraud. But case two at-way, he ofguilty
debts, it iscreditors, honesthaving impossibleeachtaching

of a hefraud, merelyto one as because hasconsider guilty
using diligenceattachment by greatera previousgained

have notice that the otherheother,than the although might
then,an The betweenanalogy,attachment.was making

deed and attachments fails alto-conveyances byofcases
gether.

is,of defence taken that the creditorsAnother ground
gained that of bywho attachments to theprior plaintiff,

availed those attach-Heaton’s never themselves ofneglect,
in had heand the seenments, way,so never stood plaintiff’s

inhimself season.fit to avail of his attachment
As ofanswer to is obvious. the attachmentsThe this
the land until Hooper’sother creditors remained uponthe

that thewas itforeclosed, wholly impossiblewasmortgage
from his attachment.benefitanyshould obtainplaintiff

bywas the land payingto taken to redeembeThe first step
But when this wasthe mortgage.secured bythe debt

Not but? the plaintiff,the benefitwas to havedone, who
attach-had obtainedneglectwho Heaton’sbycreditorsthe

■.to the plaintiffments prior
hasthe lostis,defence that plaintiffofgroundAnother

hisnot execu-extendinginown negligence,hisbyhis debt
the landto wastheland until redeemrightthetion upon

gone.
re-rightthat the todenyhow this is. WeLet us see

1826.May,lost on the 18thwasdeem
maya entermortgageetwo forare whichpurposes,There

VII.VOL. 54



CHESHIRE.

the land The toone, take the andupon mortgaged. rents
the; other, to the toprofits rightforeclose Whenredeem.

takeshe after conditionpossession broken, it is to be presum-
ed-he enters to 5foreclose, unless the contrary appears.

R. 109,Mass. vs. Weld.Taylor
show viewThe facts that no with amadeHooper entry

to until enteredforeclose, he under his and execu-judgment
on the 30th Hetion his writ ofMay, brought entry182-5.

1825,on in then inmortgage February,his Allen being
under Allenpossession Phillips. When he'made the lease to

on to1825, objectthe 18th the wasMay, manifestly get
time,the rent from that and to wassatisfy Allen that it not

intended to turn out. It did ofnot enter the mindfiim
that he toHooper was foreclose. This evidententering is

his with to andfrom his suitproceeding judgment, entering
his andunder thenexecution, that hedeclaring publicly

to foreclose. Whatever beenentered have themight legal
effect, of the lease to itAllen, if stoodgiving alone and un-

it surelywas toexplained, for waivecompetent Hooper any
he haveright might acquired by such and con-giving lease,

sider his toentry foreclose as made he said it was—when
theon 30th and notMay, till then. And so the law is set-

to be intled vs.Fay Valentine, 5 Pick. 418.
The subsequent the to sellproceedings, delay the land

until after the 30th May, 1826, shows thatclearly Hooper
alland concerned thesupposed not foreclosedmortgage

until after time.that
noBut it is of importance when the toright redeem was

The otherlost. attachments remained the untilupon land
the toright redeem was There nowas ofgone. moment
time when the plaintiff could redeem the land and obtain
his debt. The attachments were an atbarrierinsuperable
all times.

is noIt answer to this argument to if Heatonsay, had
done his theduty, and plaintiff had justconducted as he

done, he would have been in no betterhas condition than
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Rittredgehe now is. did not do dutyHeaton his how the—and
Bellows.plaintiff would have if he had,conducted does not appear.

The counsel on other side seem tothe suppose that the
plaintiff justwas bound to as he wouldproceed have been

do,bound to if Heaton had done his duty ; that he ought
to have caused his execution to be extended thirtywithin

after toand have redeemed the land dis-days judgment, by
the But of what avail would that havecharging mortgage.

been ? In so he not have advanced an inchwoulddoing
ifDoes one thatsupposetowards his debt. anygetting

andsooner, paidthe his executionextendedplaintiff had
Wouldthe would have his debt?hemortgage money, got

creditors,the other who have remain-attachments,had prior
?anded idle suffered him to himself in their placeplace

We are likebound to believe would conductedthey have
ofmen common and to own rights,save theirunderstanding,

be-executions,defeated him. did not extend theirThey
Theycause under the circumstances it was not necessary.

theyknew that thatthe hands were andplaintiff’s tied,
debtsto theironly so,had them until couldkeep getthey

Hooper.a sale of withby the land under the contract
the titlethe land untilattachments remained uponTheir

thein It thatabsolutely clear, then,vested isHooper.
buthas owndebt,lost his not hisplaintiff by negligence,

ofthat Heaton.by
entitledis made a whether the is toquestion,It plaintiff'

Watkinson account of the four whichuponacresdamage
execution. of land was attachedextended his This parcel

of thevirtue writ. But before the wasplaintiff’s copyby
clerk,town the atWatkins,left with the on 27th January,

afternoon,15 minutes 2 of the clock in the perfectedpast
his attachment. Watkins attached all the theright debtor

to redeem,had and all title interest he hadthe and inright,
hutthe farm. The four not in the mortgage,acres were

were in Watkinsthey the thatThe circumstancefarm.
afterwards caused a ofa attachment thereturn of particular
four to beacres ismade immaterial.
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Kitlredg© J.,Richardson, C. delivered the ofopinion the court.*
Bellows. This case has been withargued force andgreat eloquence

both sides.on
The that a ofcomplains, defendant,theplaintiff deputy

his hands thein writhaving plaintiff’s against Phillips,'and
the lands of and anupon Phillips,being having opportunity

to secure debt an of theplaintiff’s by perfecting attachment
land, his otherby negligence permitted creditors of Phillips

ofto and soattachment, the debt hasgain priority plaintiff’s
been lost.

The first answer which the defendant to this com-gives
is, that the creditors areplaint who to havesupposed gained

such had notice whenpriority, made their attachmentsthey
the land hadthat been attached virtue ofpreviously theby

and inwrit, so fact noplaintiff’s they gained priority.
It not thatis when thosedisputed, creditors went to the

land in to it,order attach hadthey notice that the officer
had been the forpreviously upon land, the of at-purpose

it of thetaching by virtue writ.plaintiff’s It therefore be-
comes necessary to determine the effect of suchlegal notice.

On the of thepart it isdefendant, contended that the ob-
ject of withleaving the towncopies clerk is toonly give

of attachment,notice the and that as he who takes a deed
thatland,of another has aknowing previous unrecorded

hold the landdeed, cannot theagainst unrecorded deed, so
he who makes an attachment of kind and files the copies
with the town clerk, thatknowing another has previously
attached the land, cannot hold the land against the first at-
tachment, noalthough copies may have been left with the
town clerk thatupon attachment.

To this it is that until thereplied, copies are left with the
town clerk there is no attachment of which any one can

notice andhave so this; ofground defence fails altogether.
In toorder settle the question thus presented, it becomes

J.,*Parker. having counsel,been of notdid sit.
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Kittredgeisof estaterealan attachmentto whatdeterminenecessary
Beilows,?thisin state

of liena speciesis with us createdof landAn attachment
statute, to the debt oris respondthe land heldwhichbyby

in a Itrecover suit.mayawhich plaintiffand costsdamage
theis what statutestatute, justandtheis created entirely by

andit,makes more.nothing
cred-have manyis a debtor mayIt that asvery obvious,

anbydebtssecure theiritors, all of a towhom have right
in whichthe modeof inestate,attachment real prescribing

im-the highestwas ofbe itthe attachment should made
ain such mannerdoneto that it beshouldprovideportance

itthe time whenandexistence of the attachmentthat the
all thebyknownand certainlybe easilytook effect should

necessa-mustin these respectsuncertaintycreditors. Any
toand leadcreditors, mighttend to embarrassrily greatly

and vexatiousvery litigations.expensive
in orderthathave been understoodseems toformerlyIt

thethatnecessaryof land it wasto make an attachment
wasentrysuch an farthe land. Butuponofficer should go

the exi-attachment whichto thethat publicityfrom giving
if the officer returnedBesides,of the case required.gency

a particularmade the attachment onwrit that hetheupon
he nevercontradicted, althoughnot behis return couldday,

atthe land all.been uponhad
providesTo this the statute nowremedy uncertainty,

shall not to con-entry necessarythat an the land heupon
that officer shall leave withattachment;an but thestitute

return,of and and the towntown clerk the writcopiesthe
time when wereshall minute on the the theyclerk copies

untilbe considered as made; and no attachment shallleft
cer-too clear andthe are so isleft. Thiscopies language

to admit the legisla-a doubt. It obvious thattain is thus
con-tohave made the of the attachmentture essencevery

in a situationthe insist of the and returnplacing copies writ
body.where will of everybethey open to the inspection
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Kittreáge safe, certain ofAnd a more and-convenient mode attaching
Bellows. no humanreal could haveproperty, ingenuity invented.

the ofSuch the it isbeing meaning statute, obvious that
the first of defence the defendantground by failsassumed

When thealtogether. creditors who thegained priority,
attachments,made their this hadplaintiff noacquired right

the land which could bet.o defeated thoseby attachments.
Those creditors could not have had notice of any attach-

made the noby plaintiff,ment for such attachment existed.
■They knew that the officer who had the writplaintiff’s

he hadsupposed made an attachment, but alsothey knew
inthat fact he had made none. They then had a perfect
to attach the land inright the manner they did, and they

the priority, bynotgained fraud, nor any unfair orby im-
conduct, butproper theby ornegligence mistake of the offi-

who hadcer the plaintiff’s writ.
There is no analogy between this case and athat of man

awho takes conveyance of land, that the land hasknowing
been previously conveyed anby unrecorded deed. thatIn
case the is to defeatattempt a vested inestate such a manner
as to amount to a fraud.

In this case there is no pretence that the creditors who gain-
ed the in theirpriority attachments, were inguilty, so doing,
of fraud.any knewNotwithstanding they the wasplaintiff

toabout attach the land, had athey perfect to aright gain
ifattachmentprior could.they

Another answer given by the defendant to the is,action
that the creditors who gained inpriority their attachments
over the neverplaintiff, extended their executions upon the

so thatland, if the plaintiff had extended his execution
upon the in season,land and had thedischarged mortgage,

If,he might have saved his debt. therefore, he has lost his
debt, it byis his own neglect, and not by that of the de-
fendant’s deputy.

But'it appears that on the 30th May, 1825, tookHooper
possession of seizin,the land under a writ of course,and of
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the redeemed,land not the to redeem was lostbeing right,
on the 30th May, 1826.

The creditors had thewho gained priority obtained judg-
ment in their suits at andterm,May 1826, their attach-
ments, which continued for thirty days after mustjudgment,
have remained the land until timeupon in Junesome that

is,year, that until the to theafter redeem land wasright lost.
There was, then, ño time when the could haveplaintiff

extended and land,his execution redeemed the without tak-
it to ofing subject the attachments those who had gained

the toBy redeem he have de-priority. attempting might
feated the those creditors made with thearrangement Hoop-

saleers for the of the and haveland, compelled the credi-
istors their but there not the slightestto extend executions;

that he could in obtained sat-way anyhaveprobability any
of his from the land.judgmentisfaction

be a toAnd this seems to decisive answer this ofground
defence.

has lost inIt is insisted that the the four-plaintiff nothing
inincluded the theacres, mortgage, bywhich were not fault

toand of course is not entitledofficer,of the any damages
thaton account.

four acres Were attachedthat the byBut the facts show
that Watkins,and thewrit, throughof plaintiff’svirtue the

awrit,who obtainedplaintiff’sthe had theof officerneglect
of that land.his attachmentinpriority

acres,of Watkins bound the fourThe first attachment
iii as thaton this casestands same groundand this land the

was under mortgage.which
the oftothat, agreementaccordingwe are ofAnd opinion

■the parties,
theA must be entered •plaintiff.verdict for


