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CONGREGATIONAL Sociery 18¥ Trovy »s. Sono-
MoN (GODDARD.

Wausre several individuals signed a subscription paper, binding themselves to
pay the sums afixed against their names, to a religious society, for thesupport
of a minister of particular religious sentiments, who should be approved by
a majority of the church connected with said society, after he had been em-
ployed four sabbaths, and on condition that the society should raise, and ex-
pend annually in the same manner, an amount equal to the proceeds of said
sums subscribed, providing that in case said money was misapplied the amount
subsecribed was to be forfeited ; and where notes were subsequently given by
the subscribers, it was folden that the employment and payment out of said
funds of a person of different religious sentiments from those specified, and
of whom the society subsequently refused to approve, operated as a forfeiture
of the sums raised on said conditions, and that payment of' the notes could

~ not subsequently be enforced.

Notes payable on a contingeney may be declared on as ordinary notes of hand,
and import a consideration, and where notes were given as above named, it
was holden that there was a valid and suflicient consideration.

AssumpsiT on a promissory note, dated the 27th of Janu-
ary, 1825, on which the plaintiff' declared that the defendant,
in consideration that a fund of one thousand dollars, or up-
wards, should be raised for the support of the ministry in the
Congregational Society in T'roy, promised to pay said society
twenty-five dollars on demand and interest annually. It
was then averred that a fund of one thousand dollars was
raised, and that the defendant had due notice of it.

It appeared that the interest had been annually paid on
the note to the 1st of January, 1833,

The defendant plead the general issue, and a verdict was
taken by consent for the defendant, subject to the opinion of
the court on the following case.

The note declared on was produced, and admitted to be
exectited by the defendant. An original instrument, of
which a copy is hereunto annexed, was then produced by the
defendant, and was admitted by the plaintiff to have been
executed at the same time with the note, and to have been
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a part of the contract on which the note was given. TheCeng. see. Tmy
plaintiff’ then proved that in the year 1833 a committee Goddard.
of said Congregational Soclety employed a Mr. ' 'Sweet, =
who was reputed and proved to belong to the Unitarian de-
nomination, to preach for them ; that he commenced hisla-
bors with them in June, of that year, and officiated five
Sabbaths ; that between the fourth and fifth Sabbaths of
his preaching, the church held a meeting, at which they
expressed their disapprobation of said Sweet as an evan-
gelical minister, by vote, a copy of which was handed to
one of the committee appointed by the society to procure
preaching, but not until the Monday next succeeding the
fifth Sunday of said Sweet’s officiating with them.

It also appeared, by the oath of the treasurer of said somety,
that the sum paid the said Sweet for four Sabbaths of his
services, and his board, amounted to forty-seven dollars and
fifty cents, and that this sum was paid out of the common
fund raised by said society, and by the individuals who
signed the annexed instrument, after notice of the proceed-
ings of the church as above.

The defendant contended that upon this testimony, and
the facts admitted in this case, he was released from any
farther liability on said note.

The instrument signed by the defendant and certain other
individuals, for the purpose of raising a fund for the support
of preaching, was as follows:

“ Know all men by these presents, That we, the under-
‘signed, do give, grant and consign to the Congregational
‘ Society in the town of T'roy the sums of money set against
‘our respective names, to be loaned or vested in other pro-
‘¢ ductive property, as said society shall direct; and we give
‘said sums on the following conditions, namely.

“ Artrice Ist. 'The annual income of said sums of money
‘shall be laid out by said Society for the support, in said
‘town of Troy, of an enlightened, reputable, regularly an:
‘ thorized, and evangelical minister, such as a majority of
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Troy* the Congregational Church in said town shall approve after

Goddard,

thaving been employed four Sabbaths, provided that said
¢Society in said town of Troy shall raise at least a sum
¢equal to the proceeds of said donations annually, to be ap-
Cpropriated in the same manner.

“So long as these conditions shall be complied with, the
‘said sums of monéy shall remain good to said Society ; but
“when the proceeds thereof shall be misapplied, or the above
“conditions not truly complied with, in such case the said
‘sums of money shall be forfeited to us, or our heirs, exe-
“eutors and assigns forever.

“For the several sums subscribed by us, we have given

‘our notes to said Society, of even date herewith.

“ Doted Jan. 27th, 1835.”
The amount subscribed on said paper exceeded one thou-
sand dollars. ‘

. Hdwards, for the plaintiff.

/ E. Parker and Wilson, for the defendant.

Uenam, J., delivered the opinion of the court.

It is agreed in this case, that the note in suit specifies
only part of the contract which was made betwixt the par-
ties, and that the articles of agreement, or subseription, bear-
ing date the same day, and executed at the same time the
note was given, constitute a part of the contract. The con-
ditions, therefore, of the donation are part of the conditions
of the note. They are, also, conditions precedent which
should be averred, or which should” be. provéd, at least, be-
fore the plaintifi can be entitled to recover.

One condition expressed on the face of the note, is that
the sum of one thousand dollars should be raised before the
defendant should be holden liable. 1t is averred that this
amount was raised ; and such is admitted to have been the
fact, so that this condition presents no objection to the plain-
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tiff ’s recovery. But there are other conditions; not. appear-vene. oo, T

ing on the face of the note, but in the agreerment; which
must equally be complied with before the plamtlﬁ" catl re~
-cover. £

One condition is, that said Oongreoatlonal Soc1ety shall
raise a sum at least equal to the proceeds of said donations

annually, to be appropriated in the same manner as the

amount raised by said subscriptions.

‘It does not appear that this sum was raised for the year
1833. It only appears, by the oath of the treasurer of said
Society, that the sum paid the clergyman employed, for four
Sabbaths of his services, and board—amounting to forty-
seven dollars and fifty cents—was paid out of the common
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fund raised by said Society, and from the amount subscribed

by the individuals on the instrument to which this defend-

ant was a party. But this constitutes no evidence that the

amount raised by the Society was equal to the proceeds of
said subscription. It is not unlikely, however, that this con-
dition may have been complied with.

But there is another ohjection; which is insuperable ; and
that is, that the minister employed must be such as a ma-
jority of the Congregational Churchi in said town shall'ap-
prove, after having been employed four Sabbaths.

As the Society took notes to coustitute a fund, which re-
main to the present time uncollected, except the annual in-
terest on the same, payment of the notes cannot now ‘be eu-
forced, if the conditions on which the fund was constituted
have been violated.

The condition, that the clergyman employed should be
duly approved by the Church, is"imperative. 'The donors
could aflix such condition as they saw fit to their donation;
and if the Society accepted of it, the presumption would be
that the donation was deemed a valuable acquisition, not-
withstanding the restrictions imposed upon it, and the Soci-
ety were bound to act in good faith in its application.

The design of the donors was to contribute liberally of
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Soe:Troytheir own {unds, to induce the -Society to confribute to the
dard:

———

same extent ; and the condition imposed by them was that
this money should be appropriated in the employment of a
minister whose sentiments they approved, and who might
be ‘approbated by the Church worshipping in connexion
with the said Society ; and the Church was to have the
term-of four weeks to approve, or disapprove, of the clergy-
man employed.

It may be said that the Society would be put to repeated
trials and expense before an individual would be found who
would be satisfactory ; but, on the other hand, if the donors
were to pay the expense during the term of trial, individuals
might be designedly employed who it was known would
not be approbated ; and thus the entire proceeds of the
money subscribed be applied contrary to the design of the
donors. 'The condition, therefore, was essential to secure
an application of the funds which would be satisfactory to
the donors,

As this condition was not complied with, and an individ-
nal was employed whom the Church did not approve, who,
notwithstanding this, was paid out of the common fund
raised by the Society and by individuals, there has been a
misapplication of the money subscribed, and a breach of
the condition on which the fund was established.

The articles of subscription are, that “so long as the
‘conditions specified therein shall be complied with, the
‘money subscribed shall remain good to said Society ; but
‘when the proceeds shall be misapplied, or the conditions of
“the donation shall not be truly complied with, in such case
‘the money subscribed shall be forfeited to the subscribers,
‘their heirs, executors and assigns forever.”

No exception was taken in this case asto the declaration,
on the ground that it was payable on a cohtingency, and
that it therefore was not strictly a promissory note. Such
an exception was overruled in Odiorne vs. Odiorne, 5 N.

H. Rep. 315.
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It has been customary in this state and Massachusetts toteoe. Sec. Troy

declare upon notes payable out of a particular fund,.or on a
contingency, in the same manner as on notes strictly nego-
tiable. 'The acknowledgement of value received in a note
not strictly negotiable, is prima facie evidence of- a consid-
eration. 7 Johns. 321, Jerome vs. Whitney.

There is no doubt that the original consideration of this
note was suflicient to sustain this action. In Bowtell vs.
Cowdin, 9 Mass. 254, a different doctrine was holden ; and
it was there decided that a promissory note made in aid of a
fund for the support of a minister of a parish, was void for
want of a consideration.

Notwithstanding the important public bearing of this de-
cision, no reasons were assigned for it. It was merely said
that the objection that the promise declared on was made
without a good consideration, was well founded. But this
principle was found to be applicable to a great variety of
analogous cases in important public objects; and in subse-
quent cases, slightly variant from it, a different doctrine has
since been holden. The court have also since remarked,
that the case of Bowtell and Cowden did not depend neces-
sarily on the point above adverted to ; and that portion of
the decision may be considered as overruled.

It is now holden in Massachusetts, that where several in-
dividuals subscribe sums to constitute a fund, the income of
which is to be devoted to the support of a minister, and a
note has been subsequently given, it is a sufficient consider-
ation for the promise, and cannot be contradicted.. - Fisher
vs. Ellis, 3 Pack. 322. 'The same point was also decided
in the Trustees of the Church and Congregation of Han-
son vs. Stetson, 5 Pick. 506, and Amherst Academy vs.
Cowls, 6 Pick. 427. See, also, First Religious Society in
Whitestown vs. Stone, 7 Johns. 112 ; Georgeetal. vs: Har-
ris, 4 N. H. R. 533 ; Trustees of Farmington Academy
vs. Allen, 14 Mass. 172; Chester Glass Company vs.

Goddard.
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Swith - Dewey, 16 Mass. 94; Homes & al. vs. Dana, 12 Mass.
Hosmer. 190 ;5 Salem Mill Dam. Corp. vs. Ropes, 6 Pick.23; Bry-
T amt vs. Goodenow, 5 Pick. 228.
o In this case a verdict was taken for the defendant ; and
for the reasons named ou the first point there must be
' Judgment on the verdict.

SMI’I‘H vs. Hosmer,

A Brusw fence, mmntamed near the line between the possessions of two ad-
joining owners, but not continued at all times in the same place, is not evi-
dence of an adverse possession, so as to bind either party to the line usually
occupied by such fence.

Where adjoining owners had, in different places, built permanent fences, on

- what was supposed to be the true line between them, and each had occupied
for more than twenty years up to such fences—this does not entitle either
party to hold, by adverse possession, upon another part of the same line,
where a temporary fence had been kept up, varying from the line of thc
permanent fences..

But such permanent fences furnish evidence tending to show an agreement of
the parties to establish a direct line between them, on the line oceupied by
such fences; and this evidence may be left to the jury, with other circum-
stances, upon the question whethersuch agreement has in fact been made.

Treseass quare clausum fregit. The defendant pleaded
the general issue, and filed a brief statement that the locus
in quo was his soil and frechold, and a verdict was taken for
the plaintiff, by consent, subject to the opinion of this court
upon: the following facts.

The parties own land adjoining each other, in Walpole,
and both derive their title from Benjamin Bellows ; and the
deeds through which the plaintiff derives his title appear to
covey the land in countroversy.

~ The defence was that the plaintiff, and Jonas Hosmer, who




