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Society TroyCongregational vs.in Solo­

mon Goddard.

signedWhere individuals a tobindingseveral themselvessubscription paper,
againstsums affixed their a thereligiousthe to for supportpay names, society,

religiousminister ofof a should bewhoparticular sentiments, byapproved
of the em-majoritya church connected with after he had beensaid society,

four and on condition and ex-sabbaths, that the should raise,ployed society
saidin the same an ofamount to thepend annually manner, equal proceeds

providing wasmisapjdiedsums in case amountthat said thesubscribed, money
to givensubscribed was be forfeited and notes; where were bysubsequently

of saidthe it that the outwas holden andsubscribers, employment payment
andof a of different religiousfunds sentiments from thoseperson specified,

of the as a forfeiturewhom refused tosociety subsequently approve, operated
the sums raised on said and of notes couldof that theconditions, payment

not be enforced.subsequently

contingeneyon a beNotes declared on as notes ofpayable may hand,ordinary
a andand where notes itgivenwere asimport consideration, above named,
thatholden there was a valid andwas sufficient consideration.

Assumpsit aon promissory note, dated the of Janu-27th
1825, on which theary, plaintiff defendant,declared that the

in consideration that a fund of one thousand ordollars, up-
wards, should be raised for the of the thesupport inministry

inCongregational Society Troy, to saidpromised pay society
dollars on demandtwenty-five and interest Itannually.

was then averred that a fund of one thousand dollars was
raised, and that the defendant had due notice of it.

It that theappeared interest had been annually onpaid
the note to the 1st of January, 1833.

The defendant theplead general issue, and a verdict was
taken by consent for the defendant, subject to the ofopinion
the court on the case.following

The note declared on was andproduced, admitted to be
executed the defendant.by An oforiginal instrument,

awhich is hereuntocopy annexed, was then theproduced by
defendant, and was admitted by the plaintiff to have been
executed at the same time with the note, and to beenhave
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a of the note waspart given.contract on which the
then in 1833 a committeeplaintiff yearthat theproved

Sweet,of said a Mr.SocietyCongregational employed
who and to to the Unitarian de-was proved belongreputed

to for that he commenced his la-nomination, ;thempreach
bors with them in of that and officiated fiveJune, year,
Sabbaths that and fifth Sabbaths of; between the fourth
his atthe church held a whichpreaching, meeting, they

Sweet as antheir of said evan-expressed disapprobation
minister, a of which was tovote, handedgelical by copy

one of the the toby societycommittee appointed procure
but not until the next thepreaching, Monday succeeding

fifth of said Sweet’sSunday with them.officiating
It also ofthe oath the treasurer of saidappeared, by society,

that the sum the said S weet for four of hisSabbathspaid
and andservices, board,his amounted to dollarsforty-seven

cents, commonand that this sum was out of thefifty paid
and whofund raised said the individuáisby society, by

the annexed after of theinstrument, noticesigned proceed-
of the church as above.ings

The defendant contended that this andtestimony,upon
case,the facts admitted in this he was from anyreleased

on said note.farther liability
The instrument the defendant and certain othersigned by

of aindividuals, for the fund for thepurpose raising support
of was as follows :preaching,

“ Know all men these we,That the under-by presents,
£ anddo to thesigned, give, grant consign Congregational
‘ in townthe ofSociety Troy the sums of setmoney against
‘our names, to be loaned or vested in otherrespective pro-
!ductive as and wedirect; givesaid shallproperty, society
! said sums on the conditions, namety.following

“ of moneyArticle sums1st. The of saidannual income
£ in saidlaidshall be out for theby support,said Society

au-regularly‘town of of an reputable,Troy, enlightened,
: as aminister, majorityand such ofthorized, evangelical
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aftershalltown approveChurch in saidthe Congregational
‘ saidthatSabbaths, providedfourbeenhaving employed
‘ sumat least atown of shall raiseTroysaidSociety in
‘ beto ap-of annually,the said donationsto proceedsequal
‘ the same manner.propriated in

“ thewith,shall be compliedSo as theselong conditions
‘ but;Societyof to saidmoneysaid shall remain goodsums
£ aboveor thewhen the thereof shall beproceeds misapplied,

saidnot case thetruly‘conditions in suchcomplied with,
exe-heirs,of shall be to ourmoney us,‘sums orforfeited

‘cutors and forever.assigns
“ weus,For the several sums subscribed haveby given

‘ even,our to of date herewith.notes said Society,
“ 27th,Dated Jan. 1835.”
The amount subscribed on said exceeded one thou-paper

dollars.sand

Edwards, for the plaintiff.

E, andParker Wilson, for the defendant.

Upham, J., delivered the ofopinion the court.
It is in thisagreed case, that the note suitin specifies

ofonly part the contract which was made betwixt the par-
ties, and that the articles of agreement, or bear-subscription,

dateing the same andday, executed at the same time the
note was given, constitute a ofpart the contract. The con-
ditions, oftherefore, the donation are ofpart the conditions
of the note. They are, also, conditions precedent: which
should be averred, or which should be- atproved, least, be-
fore the plaintiff can be entitled to recover.

One condition expressed on the of the note,face is that
the sum of one thousand dollars should be raised before the
defendant should be holden liable. It is averred that this
amount was raised; and such is admitted to have been the
fact, so that this condition presents no objection to the plain-
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conditions,tiff’s But there are otherrecovery. not,appear-c
note,on the face of the but ining the agreement,-which

'
must with before theequally complied plaintiffbe can re-
cover.

is,One that Societycondition said shallCongregational
of said donationsraise a sum at least to theequal proceeds

in the asto same manner thebeannually, appropriated
amount subscriptions.raised saidby

■Itdoes not that this sum was raised for the yearappear
oath1833. It the of the of saidtreasureronly appears, by

that the fourSociety, the sum forpaid clergyman employed,
Sabbaths of services,his and to forty-amountingboard—

andseven dollars cents—was out of the commonfifty paid
fund raised said and theby from amount subscribedSociety,

the on to defend-individuals the instrument which thisby
ant was a theBut this no thatconstitutes evidenceparty.

ofamount raised the was to theby Society equal proceeds
however,said It is this con-unlikely,not thatsubscription.

dition have been with.may complied
and;there objection, insuperableBut is another which is

a ma-be such asthat theis,that minister .mustemployed
ap-town shallof the in saidChurchjority Congregational

-Sabbaths.after fourbeenhaving employedprove,
re-whichfund,athe to constituteAs took notesSociety
in-the annualexceptuncollected,to the timemain present

be en-cannot nownotesthesame,on ofterest the payment
fund was constitutedtheif whichforced, the conditions on

beenhave violated.
should beemployedclergymanthat thecondition,The

is The donorsChurch, imperative.thebyduly approved
to donation;saw fit theirtheyasconditioncould affix such

bewouldit,of the presumptionacceptedif the Societyand
not-acquisition,awas deemed valuabledonationthat the

Soci-it, and therestrictions imposed uponthewithstanding
to act faith its application.in inbound goodwereety

ofliberallywas contributethe toof donorsdesignThe
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Troy jrhoc.c<mg. funds, Society theto toto induce contributethe own the
VS.

coddafii.game and them was thatextent; bythe condition imposed
athe ofthis should be inmoney employmentappropriated

who mightwhose andtheyminister sentiments approved,
be in connexionthe Churchapprobated by worshipping

thewith said to haveSociety ;the and the wasChurch
of four weeks the clergy-term to ofapprove, or disapprove,

man employed.
It be said that themay repeatedtoSociety would be put

before an whotrials and individual be foundexpense would
but,would be the donorshand,on the other ifsatisfactory;

trial,were to the the of individualspay expense during term
be wouldwho it was knownmight designedly employed

of the;not be and thus the entireapprobated proceeds
thebe to the ofmoney subscribed applied contrary design

condition, therefore,donors. The was essential to secure
toan of the funds which would beapplication satisfactory

the donors.
As this individ-condition was and anwith,not complied

who,ual was the did notemployed whom Church approve,
fundthis, was commonnotwithstanding out of thepaid

raised by the aSociety and has beenby individuals, there
misapplication of the a ofand breachmoney subscribed,
the condition on which the fund was established.

“The articles of so assubscription are, that thelong
‘conditions specified therein with,shall be thecomplied
‘ subscribedmoney shall remain to butSociety ;saidgood
‘when the shallproceeds be ofor the conditionsmisapplied,
‘ the donation shall not be truly in casesuchcomplied with,
‘the money shall besubscribed forfeited to subscribers,the

heirs,‘their executors and assigns forever.”
No was taken in.exception this case as to the declaration,

on that itgroundthe was payable on a andcontingency,
that it therefore was not astrictly promissory note. Such
an exception was overruled in Odiorne vs. Odiorne, 5 N.
H. 315.Rep.
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MassachusettsandIt beenhas in this statecustomary
fund, on aorout a particulardeclare ofupon notes payable
strictly nego-on notesasin same mannerthecontingency,

ain notereceivedvalueoftiable. acknowledgementThe
a consid-ofevidencenot isstrictly negotiable, prima facie

vs.321, Whitney.7 Jeromeeration. Johns.
of thisconsiderationis that theThere no doubt original

vs.action. In Bowtellthisnote was to sustainsufficient
and;was holden9 a different doctrineCowdin, 254,Mass.

ain aid ofmadenoteit was there decided that a promissory
forwas voidaa of parish,fund for of ministersupportthe

awant of consideration.
of this de-the important public bearingNotwithstanding

saidmerelyit. It wasforno werecision, assignedreasons
wasdeclared on madethethat the thatobjection promise

But thisa was well founded.consideration,without good
ofto a varietybe greatwas found to applicableprinciple

and in subse-objects ;publicin importantcasesanalogous
a different doctrine hasit,variant fromquent cases, slightly

remarked,sinceThe court alsobeen holden.since have
neces-Cowden did not dependof Bowtell andthat the case

of;to and that portionabove advertedon the pointsarily
as overruled.be consideredmaythe decision

in­Massachusetts,holden in that where severalis nowIt
ofa fund,to constitute the incomedividuals subscribe sums
aminister,to a andis be devoted the ofsupportwhich to

it is a sufficientgiven,been consider­subsequentlynote has
and cannot be contradicted. Fisherfor the promise,ation

The same was also decidedEllis,vs. 3 Pick. 322. point
andthe Church Han­Congregationin the Trustees ofof
andStetson, 506,5 Pick. Amherst vs.vs. Academyson

also,6 First inCowls, See, Religious427. SocietyPick.
7 112­ al. vs. Har­Stone, ;vs. Johns. etGeorgeWhitestown

;4 N. H. R. 533­ris, Farmington AcademyTrustees of
14 vs.Allen, 172;vs. Mass. CompanyChester Glass
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Smith 16 Mass.Dewey, 94; Homes & vs.al. 12 Mass.Dana,
Hosmer. 190; Salem Mill Dam. vs. 6Corp. 23;Pick.Ropes, Bry­

vs.ant 5Goodenow, Pick. 228.
In this case a verdict was taken for the anddefendant;

for the reasons named on the first there bepoint must
on the verdict.Judgment

Smith vs. Hosmer.

A brush maintained near the line between the of ad-fence, twopossessions
joining notbut continued at all in thetimes same is not evi-owners, place,
dence of an adverse asso to bind either to linethepossession, party usually

such fence.occupied by

Where adjoining owners in different built onhad, places, fences,permanent
what was to be the true line between and each hadsupposed them, occupied
for more than to such fences —this does not entitle eitheruptwenty years

hold,to adverse another of sameparty theby possession, upon part line,
where a varyingfence had been from the line of thetemporary kept up,

fences.permanent

But such fences totending agreementfurnish evidence show anpermanent of
the to aestablish direct line between on the lineparties them, occupied by
such fences and this evidence; be left jury,to the with other circum-may

agreementthe has instances, question whether-such fact beenupon made.

Trespass clausum The defendantquare fregit. pleaded
the general issue, and filed a brief statement that the locus
in was his soil and aquo freehold, and was forverdict taken

plaintiff, consent,the by subject to the ofopinion this court
theupon following facts.

The own landparties adjoining each other, in Walpole,
and both derive their title from Benjamin Bellows ; and the
deeds through which the plaintiff derives tohis title appear

the land incover controversy.
The defence was that the Hosmer,and Jonasplaintiff, who


