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CASES
ARGUED AND DETERMINED

IX THE

OFCOURTSUPERIOR JUDICATURE?
FOE THE

COUNTY OP SULLIVAN, JULY TERM.

1835.D,A.

Holton vs. Smith.

having a generalAn to sell asagent, no righthas To sell andsuch,authority
goodsthe of hisdeliver in of his own debt.principal payment

owner of goodsWhere the delivered them to taking a billfrom himanother,
of with certain and athem, statingannexed, that he had re-prices receipt,

goodsthe to andceived sell ataccount for the above and theprices; partv
receiving them sold and todelivered them a third in of aperson payment

own,of hisdebt contracted —the ofhavingvendee notice thepreviously
his goodson which debtor theterms received that the so receiv-held, party—

was aning agent,them that sale wasthe and that the ownermerely invalid,
trover formight goods.maintain the

for certain harnesses,TROver saddles and bridles.
the trial it that theUpon appeared plaintiff, thebeing

of saidowner on 14tharticles, the June, 1833, delivered
tothe same one Miller, who atGeorge the same time exe-

andcuted delivered to the aplaintiff writing, thedescribing
andgoods, affixing prices, and acontaining fol-asreceipt,

“:lows, viz. Rec’d the above to sellsaddling, and account
for at the above prices.”

About the same time a ofquantity English goods was
to Miller,delivered aby third toperson, be sold ; and he

to Bath,went where the lived,defendant store,hired a and
commenced trading.

3d ofOn the July Millerfollowing, bargained for de-the
fendant’s tavern stand, and hisgave promissory note for the
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Holton5th ofthe heJulyin andthirty ooprice, payable days,
Smith.ofgreaterand delivered to the defendant the thepartsold

"hiof the of saidplaintiff, part paymentarticles so received
•of sale that amounta the contract .thepartnote. It ofwas

note,the knew,.indorsed and.theuponbeshould defendant
Miller astime, agentthat was the of.theacting plain-at the

' ' -of thetiff in property,disposing .
the to beby consent,taken forA verdict-was defendant*

asideset and for-theaffirmed, judgment plain-or rendered
theto of court the.opinion foregoingthistiff’,according Upon

' ''•■case.

totheHubbard, Holton,and A factorplaintiff.H. for
no property them,has in norconsigned,arewhom goods

Bik..-2 USA.be affected hisby bankruptcy. Hep.will they
a, vs. a.2046, 50, Wright4 Burr: CampbellIn Rep. if if

that if the wasofclearly purchasecourt were opinion,the
the ita ofdefendant with knowledge agency,thebymade

case is Buffer,cited bythe whichplaintiff;a uponwas fraud
of the best11. as one cases on2 74,in the T. mer-judge,

’’ -..subjects-.cantile
factor,a know-purchasersale was niade bythe theWhere

names dis-but venders’ were notsuch,be thetohiming
for not-amount,sue thethat the' latter .mightheldclosed,

commission,a del crederéthe factor acted uponwithstanding.
which had neveramount,drawn for thebeenhills'hadand
is in to ob-commission orderThe suchgivingpaid.been

an-not to one foradditional and substitutesecurity,antain
M,the" of 6 S:to thirdvary parties.norother, rights if

Dubois.,1 R. Grove115,vs. T. vs:Lacy;166, Hornby
to a receivetickets tolottery goldsmith,deliverAIf
deliver them to in dis-them, B,for and the lattermoney

isB, theof a contract himself andbetweencharge property
Salk. N. P. 34.284; B.changed.not

and bindsell, therebytofactor, he. hasalthoughA power
oftheor propertyhe cannot bind affectyethis principal,

vii. 57von.
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Holton his own debt—securitythem as forby pledginggoodsthe
Smitii. aa ofof bill andparcels,is the formalitytherealthough

(J.1 3 B.362;Bl.1178 ; Henry2 Strangereceipt. &r
R. R. 359.; ;5 T. 604 7 T.vs. Pearson38, Dyer

have,is toto sell andwho is employed goods,A person
them be-he forwhatever canhimself, money procurefor

to thesum,a is a witness provestated competentyond
and theseller, is,the that thecontract between principal,

5,Pick,; 52 Blk. 590buyer. Henry

TheforHubbard,J. H. the defendant.Freeman,and
defendant,the andcase finds that Miller sold articles to the

time,he forknew,that at the Miller as agentwas acting
Holton, which must thatmean he knew AvasactingMiller

the contractunder contained in the the; and ques-receipt
in is,tion the case, whetherarising Miller could sell the

own,in of a debt ofgoods payment his and whether the
defendant could so purchase them. It is contended theby
defendant that could.they

1. The articles were delivered to toMiller be sold. It
his dutywas theby contract to sell them.
There was no limitation,2. or restriction, upon such sale.

3. The had noplaintiff interest in the sale, theor price
for which they were sold. Miller was to have no commis-
sion, or compensation, for such sale.

4. The credit was given theby plaintiif tosolely Miller,
and the latter could give no incredit behalf of the plaintiff
which he would be hound to take.

5. If Miller ofdisposed the goods, in heany way, was
bound to forpay them at a given price. If he did not dis-

ofpose them he might return them.
6. If he sold them ithigh benefit,was no if he sold them

low it was no loss, to the plaintiff.
7. In short, the whole credit for the goods was given to

Miller. The plaintiff run no risk. The articles were not
to be sold on account of the plaintiff, but at the risk, and on
account of, Miller.



8. The questions which arise between anusually agent
or andfactor, his and third cannot arisepersons,principal

lawhere, subjectsand the on theseconsequently cannot ap-
ply,

broker,A who in ofthe actspurchase goods under a del
commission, vender,credere is the andsubstantially may

be considered as the real Seepurchaser. onley Agen-Pay
6¡'M.42; 576.S.cy Rep.

atWhen the factor sells the his own risk, thatgoods is,
where he is answerable to the owner for the he is theprice,
debtor to the and not the P.owner, Bull. N.purchaser.

1182;Strange’s 112;2 1 R. 1130; T.Hep. Camp. Rep.
444.

is well that aParker, J. It settled factor has no author­
140,to the of his 1 M. S.ity pledge goods principal. &

1; 472, ;Martini vs. Starkie’s vs. Baxter­PeetColes­ Rep.
Queiroz2 21, ;ditto vs. 3 B. & 342,Graham C.Dyster­

Truman; 139, ;vs. 3 Mass.Williams vs. Barton­ 2Bing.
398, 639,Kinder vs. Shaw. In 2 Bing. FieldingBro. &
vs. the to factors,certainplaintiffs consigned goodsKymer,
who with defendants,the the for the ostensi­pledged goods

themble of to bills drawn onmoneypurpose raising pay
offor-outthe and which were to heby plaintiffs, provided

defendants, whothe of the Theproceeds goods consigned.
claimed to re­were andbrokers, afterwards sold the goods,
thatwas held hadtheytain in but itdebt,of theirpayment

no so to do.right
“ And thereforebarter. whereNor a tohas factor authority

‘ noof his principal, propertya the goodsfactor bartered
‘ trovermaintain against themayprincipaland thepassed,
‘ bartered, the lat-the are althoughwith whom goodsparty
‘ abeen withhe had dealingthatwholly ignorantter be

vs. Peale.616,3 Barn. Ald. Guerreiroonly.”‘factor &
from his em-fora traveller who receives orders goodsSo

to receivethe is authorizedcustomer in country,ployer’s
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Holton but in 4goods.for them not otherin-money,■payment C. &
vs..‘

Smith. vs.P. Howard508, Chapman.
a-byconsignedoats .haying.been merchantái.-.quantity,pf.

well;as.aswas asold J.' merchantabroad, S..,whoto be .by
who athem hands of was corn-A,,.in thefactor, he-pjaced.

him,.but. oats;for advances madesecurityas . thefactor, by
j. .S,thesold without of re­Theywere not to consentbe.

these terms,Ads for nine months,mained in possession, upon
to A. attransferred a sale the marketbywerewhen they

account ofNo nor wasmoney actually passed, anyprice.
but the of the was inrendered,sales amount allowedprice

ofA.,account between J. S. and a. balance in favorleaving
held, 4the It was that no Barn.latter. property passed.

­443,& Ald. Kuckein Wilson.vs. the. goodsAlthough
ofseem,were first from the statement thepledged, they

case, toeventually have been to the defendant insold part
hisof debt.payment

38, ParsonsIn 8 Green. vs. oneWebb, where .delivered
his ahorse to toprivate be sold for the owner’s bene­agent,
fit, and the sold to his own inagent him creditor ofpayment
his own debt, was thatheld the propertyit. owner’s was
not hethereby devested, and that maintainmight replevin
for the horse, even against a-subsequent vendee.

The principles established in these authorities seem suffi-
cient to settle the case,present unless there is insomething
the contract under which Miller received these whichgoods,

-■make it ..should an .exception. .
It is thatargued from the particular-terms .of the contract,

and the ofrights the parties under terms, Miller mustthose
be considered as the vender of the thatgoods, and he might

of.dispose asthem he pleased, making himself liable for
stated,..the ifprice he parted with .the property.

Rut there in the billis-nothing and toreceipt distinguish
this case from others where goods are toconsigned an agent,

factor, sell,or and he. is limited to certainto. prices, except
Miller washere to...account at andprices,certain was of
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above,andrealize.overc to he mightourse receive whatever
of for the fullaccountingas his insteadcompensation,

a commission. But thissales,amount the and deductingof
There, alike transferis isnothingdifference essential...not

the of theof to him.. still remainedThey goodsthe goods
themthat he had.receivedMillerplaintiff. acknowledged

case, heto for. far the shows'thatand account Thussell
whenheld them to for andhim,as the sellplaintiff’s goods,

certain,it that to at that cannotis added he is account prices
a to returnalter the It is admitted that he hadcase. right

.tothem the plaintiff.
butMiller had an to sell theauthority goods;undoubted

own,was to sell as of thethem, goodsit not as his but the
he had noand as the rightofplaintiff: acting agent plaintiff

or for own note. Byto them for other hisgoods,exchange
own,treated them as hismade of them hethe disposition-lie

thewas not a sale,and properlythis withindisposition
at aover,to but asell, deliveryof his authoritymeaning

himself. .in of a demand againstpaymentcertain Al-price,
it is in fact a of hissale,nature of a paymentin thethough

If it also be con-instead of money. mightwithdebt goods
that willhimself, at the same timeas a bysidered purchase

no to of himselfan hasavail, right purchaseas agentnot
3 H. 145.to sell. N. Rep.'what he is entrusted

toand the he beMiller'sold, money, might,receivedHad
that can. make noit, but difference.havesure, squandered

who' toa factor securepledgedbe said that had.So it might
sold and havehave afterwardshimself, might,a debt from

and the be in noprincipalthe money,his debt withpaid
■ subjectedbe loss inmayIf a toprincipalbetter situation.

to fideli-far trusted thehe has thusit.is becausemodes,such
.the lawno reason whythis furnishesof the andty agent,,

cases.defraud him in othershould topermit agentthe
principal,ofof thea factor his.might dispose goodsIf

would, lead greattoof own itdebt,in hisdirectly, payment
that he cannotrulefraud, the. well settledand andabuse
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existsA reasonFletcher would be of little utility. similarpledge

vs.
Fletcher. both.against

to act as thein MillerHad the truth authorizedplaintiff
such,of the or held him out as the argumentowner goods,

1 M.be S.of the defendant’s counsel sustained.might &
vs. Busk.;Martini 15 vs.147, 38, PickeringColes­ East

Verdict the plaintiffset aside and judgment for

vs. J. Fletcher.B. Fletcher

depositedA in the hands of B notes tobe collected.certain Soonpromissory
served,foreignof as theattachment wasafterwards, trusteeB,process upon

Aof A. then demanded the of refused to deliver onnotes who theB, them,
ground that he had of In anbeen summoned as the trustee A. action of

brought A Bagainsttrover for the conversion of the tire refusalby notes, by
B to deliver the notes held not to be of awas evidence conversion.

notes,This was an of foraction trover three promissory
and was submitted to the ofdecision the court upon the fol-

:factslowing
On the 11th February, 1834, the plaintiff inplaced the

hands of the defendant three promissory notes, which were
to order, to bepayable collected theby defendant.

On the 24th oneFebruary, 1834, Lemuel Miller com-
anmenced action thisagainst plaintiff, in which this defen-

dant was assummoned trustee.
On the 28th February, 1834, after the trustee process was

served theupon defendant, the plaintiff drew an order in
thewriting, directing defendant to deliver the notes to one J.

Mitchell.
On the 6th March, 1834, Mitchell presented the toorder


