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founded a ofpossessiondemandants theupon premises for
under the charter, which didtwenty years original not in-

clude the this famishes a forland, reasongood agranting
other,new totrial without theadverting grounds stated by

counsel.
Next)trial granted.

vs. G. &Mills Olcott Banfill E. Carlton.

agreement;An made out of court between the to an that it shallaction,parties
be dismissed at the next term without costs' to either a goodis not barparty,
to the further cf the suit.prosecution

an to be of toagreement,Such avail an end to bethe mustput suit,any upon
the so that it can be enforced.record, specifically

This a writ of review.was Olcott an ofactionbrought
Banfill and Carlton, and atassumpsit against May term, 1832,

forrecovered 10 and 30judgment costsdamages, $73f650
andof suit. Banfill Carlton then sued out this writ of re-

at November inview, returnable term the same year. At
Olcottterm, 1833, in bar of the action of re-May pleaded

that after the lastview, continuance, wit.,to on the 25th
and1833, Banfill,Carlton in consideration that OlcottApril,

and there with thethen said Carlton and Banfillagreedhad
said action ofdismiss the review at the then next terril,to

andwithout costs to either then there with theparty, agreed
said ofsaid Olcott to dismiss the writ review at the then next

term, without to eithercosts party.
To this Carlton and Banfill that theplea, agree-replied,

said Olcótt’sment to dismiss action of said pléáinreview,
if was madementioned, made, bysuchany wasagreement

thethe said thatOlcott,Banfill andGeorge with the said
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saidOlcott to have action of dis-did not reviewagreeCarltonsaid
a.etBanfill tosaid G. Banfill make anythe suchauthorizemissed, nor

awith verification.him,for and concludedagreement
demurred, and forassignedOlcottTo this replication,

avoided,andthat the neither confessedcauses, replication
; thatset in andthe out the theagreementnor traversed plea

a ofinstead conclud-replication verificationconcluded with
to theing country.

demurrer,ofin theBell, support
Is the a sufficient answer to action of reviewtheplea

?defendantsby originalthebrought
will an of isdenied,It not be that action review like any

ofsubjectother to the control isaction, the itparties-;—that
them,for if so to an end tothey chose, it, andcompetent put

it the docket. Such agreementsdismiss from are every day
made the of theby counsel in courtparties averbally;

isminute thereof the clerk onby his anddocket,made the
action of. There is indisposed then the naturenothing of
the tocase the aprevent parties from agreeing, for proper
consideration, to dismiss this action of review from the
docket.

The aplea states mutual agreement of the parties made
on the 25th toApril, 1833, thedismiss action of review at
the term,next without tocosts either party. This is a dis-

ofposition the action theby parties, ■, therefore, validand
and effective, unless done by theaway replication.

replicationThe does not thatdeny the agreement was
made as stated in the butplea.; thatalleges any such.if
agreement was made, it was bymade the said BanfillGeorge
with the said Mills Olcott.

This action of review is brought by George Banfill and
Carlton,Ebenezér who are described in the writ of review

as co-partners, jointly, innegotiating business theunder firm
of Carlton and TheBanfill. whole record is now before the
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Oleottfirm,acourt, it is clear the in review areand that plaintiffs

Banfill et a.of and Banfill.Carltonconsisting
to Why,What is the answer this that theplea?then

in review with the de-bymade the plaintiffsagreement
of theBanfill,was made onebyfendant George co-partners.

And ? of thenot Had not one member firm for thiswhy
all the ?of bothpurpose powers

An in of thefirm, a review the nameexisting prosecuting
isfirm, and thatsuit; agreementto dismiss the whenagree

of theas it is in and in as the contractpleaded, fact,law
firm,offirm, was one theis, bythe it madeanswer that

not it as in themade,it is denied that was statedalthough
ofon behalf theplea, partnership.

We to thethat this is answer whatever Theplea.nosay
itand islawful no an-competent made aparties agreement,

joinswer notto did person-that to that all thesay partners
ally in the act. on 229.Watson Partnership,

“andBut thatfurther and saidsays,the replication goes
said action ofto have re­Ebenezer Carlton did not agree

? firmthen The toagreedview And whatdismissed.’5
Thenot denied. firm are com­have isit dismissed. That

themselves in all mat­and bindto their consentpetent give
eitherby partner.ters within the of thescope partnership,

thatis Carltonmerely allegeditThis is not denied. But
heas such hadan But nothingdid not as individual.agree,
thea of he isas member firm;to do with the matter and

of his partner.the actof bound bycourse
“ that the saidandfurther, allegesBut the replication goes

maketo suchanysaid Banfillthedid not authorizeCarlton
what? On pretencewhat thenWell,him.”foragreement

in the as madepleastatedof the agreementcan validitythe
autho-on Carlton’sto dependbe madetheby co-partnership

andconcern,was a companyto it? ItBanfill makerizing
eitherwhatAndof either partner.the controlsuch underas

ofmustmistake,orit,to without fraudin regarddidpartner
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It nothe firm.. needed newcourse bind from theauthority
it and effect.other partner to.give legal validity
thatconsider, then,We the is inplea substance andright

inform, unansweredbyand remains theany thing replication.
But it be said that themay statedagreement pleain-the

cannot be the far as it effectby court, torecognized giveso
in this but must left to it; partiescase the be byenforce

not, however,action. This is the course to be pursued,
of'is no on thewhen there reasonable doubt the’ mindsleft

actions,The of- to dismiss put.court. agreement parties
interm,the record the isupon during -recognized practice

• is common than to enforcemoreevery day. Nothing spe-
-■20,the II. R-record. .. 2cifically agreements put .upon N.

; 370,4 R. vs.Alton vs. Gihnanlon II. Ladd.JV-. Ferncdd
- well of in the adminis-It is a established principle policy

justice,of to as well ofcircuityasmultiplicitytration avoid
actions. For this reason a covenant tonot sue-has been

a release.construed .
record,case,In the nowagreement the.this confessed onis:

with,as made one of theby firm no noticeunclerstan.dingly,
to of.other side his want .ofthe power and-for-aor-right.,
valuable It is, therefore, justconsideration. now ascertain
and as -ofmuch record ifas Carlton had himself appeared

ordered the toin.court, clerk anmake toand entry dismiss
the action without tocosts either party.

The admits all .that isreplication not denied—and farso
is not denied. shouldWhy,'then, the be toput. theparty
trouble -and-expense of-the-trial of the review, only—the
effect of which would be to turn him round to his action
against the firm thefor and violation ofbreach their agree-
ment? The-whole of thisexpense bemay now avoided by

the actionentering dismissed, to theaccording agreement.

J. Smith, for the plaintiffs in review. Whatever may be
the defects of the itreplication, is .a sufficient answer to the
plea. A had replication is a good answer to a bad plea.
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thannot,it iswhattell? It is easier'toisWhat this plea
á ofIt is not pleaof release.ais not pleawhat it is. It

' •and satisfaction.accord
to a collateralan madeattempt try agreementit isIn fact,
court, to aof in relation suit pend-outthe partiesbetween

of theis denied oneby parties.whichcourt, agreementining
an specificallysuch agreementcannot enforceThe court

to his ac-but must leave thecase; partyin any way,in this
an ofIt is not record.agreementon the agreement.tion

it stands admittedthe pleadings,admitted uponit standsIf
enforced, but for thespecificallyof beingfor the purposenot

actionto theanswersufficiencyof itstesting as anpurpose
- as anprinciplebe sustained uponIt cannotof review.

the actionto dismissAnthe action. agreementtoanswer
of action.of thea rightis not release

the of court:*J., delivered theRichardson, opinionC.
examine the whetherquestion,We shall in the first place

For ifto the action. it beanswerin a goodthe is lawplea
ofthe merits the re-to considernot, unnecessaryit will be

plication.
tois in cases construedmanynot to sueA. covenant

to sue, althoughan notto a And agreementamount release.
on a considera­if founded gooddeed,not by may perhaps,

a; 848,Saunders Johnson2tion, to a release.amount
168,D. E. Dean vs.Johnson; 8 Newh­54, vs.Phelps &

4;vs. Herrick­ Green­129, ChandlerJohnson; 19all­ leaf
480, vs.8 Mass. R.M’Cullock; Ruggles421, Walker vs.

Cross;Patten; 21,H. Bl.48, Dearborn7 Cowen 1vs. ­
vs.388, Exec'rs Wright1Edie;vs. D.Camden of& E.

7 ditto; 207,vs. Row­Cuyler;186, CuylerNutt­ 2 John.
5Close; EastHarrison vs.Stoddard; 448,2 dittovs.ley

vs. Sutton.230, Fitch
a mutual agree-stated asthe iscase, agreementthisIn

consideration,aone side is goodonThe promise thement.
the other side.the onpromisefor

* not sit.J., didbeen of counselhavingParker,
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a of reviewOlCGtt to writ at all maynot prosecuteAn agreement

VS.
etBanfill a. a of the of review.rightas releasebe consideredperhaps

ato writ ofBut an dismissN. H. R. 205. agreement6
a of of review. Anis not in itself release the rightreview

never asto become nonsuit has been consideredagreement
a action.to anotherbar

ato an action is toequivalentdismiss notAn agreement
A a voluntaryretraxit. retraxit is acknowledgement, upon

court,a inrecord, by plaintiff present that he has no cause
It beof action. cannot 8by attorney. 115,Coke Bucher’s

case; 1Cro. James Pick. 3 Bl.211; 371; ;296­Com. Co.
139, a.Litt.

An to dismiss an action is not inagreement itself an ad-
amission that has noplaintiff cause of action. And an

to aagreement dismiss writ of review is not an acknowledge-
ment that there is no legal ground for thereversing first
judgment.

Nor can an toagreement dismiss a writ of review be con-
strued anas agreement not to prosecute another writ. If
in this case the actual agreement was that no ofwrit review
should be further prosecuted, it should have been so pleaded.
Thus itpleaded, might perhaps have been a good bar. But

not soit is pleaded.
toAn dismissagreement an action can in no case be of

to defeatany avail the suit, unless it is put upon the record,
can beso that it specifically enforced. It can never be

as apleaded bar.
The in this case isplea then defective in substance, and

matter it contains is inthe itself no bar to the further prose-
of this action.cution


