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anda new if-it shallshall, therefore, trial;We turngrant
was -inusagein that there a general, neigh-out theproof

theto let ran at plaintiffborhood- cattle himselflarge, which
it evidence ofhad be to the asadopted, jurymust submitted

a license to the indefendant this case.
trial'granted,Neio

TewksburyD. M. Bucklin.vs.

It is the to theand not of boundthe a who keepowner is.occupier, close,
fences in •repair. .

AWhere and B adjoiningown fence between which isthecloses, partition
not each is to hisbound his cattle on his own land atdivided, peril.keep

ifBut with A’s his oxen in A’s and has theC, assent, keep pasture, custody
of them and C Á tothere, into B’s and not is be consideredthey stray close,

Ihe as.oxen the of damage.A’s and is for thequoad liableoccupier close,
isBut-it otherwise if A has histhe of inC’s while areoxen, theycustody

■•close.

This anwas of. action for andtrespass, breaking ,entering
the close inplaintiff’s Grafton, and with cattle doing damage‘, .there. .

The cause was tried the issue at theupon general Septem-
ber whensittings, 1834, It that the wasappeared, plaintiff

and possessedseized of the locus in and that the de-quo,
andseizedfendant ofpossessedwas close adjoininganother

ofthat the plaintiff, and that on the 20th twoJuly, 1830,
oxen, which were then inkept the of the defendant,close
broke into ofthe the plaintiff,close and did there.damage

It appeared that the oxen belonged to James Bucklin, and
that they were in the ofkept close the defendant with his

• ,assent.
The defendant offered to thatprove his close was purchás-
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;personand anotherBucklin,himself,ed for the of Jamesuse
all forin trust forhim,toconveyedthat the land beenhad

Bucklinof Jamesthat the oxenand;itwhom was purchased
that James themkeptbutcustody land,in on thewere not his

court, andwas therejected byThis evidencethere himself.
of thethe to thesubjectfor opiniona verdict taken plaintiff,

case.theupon foregoingcourt

theis, whetherfor defendant. TheBell, the question
theunderhis damages,can forplaintiff maintain trespass

circumstances.
lands,ofThe enacts, occupantsstatute owners orthat the

equallyshall contributeunder andimprovement adjoining,
them,the fence betweenin andbuilding partitionrepairing

toso as shall continuetheylong improve.
onAnd is for a the fence themade division ofprovision

of either this eitherdone,after isapplication party —and
build the atdelinquent’s hismay part expense.
isIt further that shall be donedamagewhenprovided, any

any insufficient,to whose fence is andperson damagesuch
happenshall such thethrough person sustainingdeficiency,

notsuch shall recover therefor.anydamage damages
inThis has decided this thecourt that clausealready

to bar action foranystatute has been construedalways
cattle,done in a when the cattle broke intoclosedamages by

ofthe close the fences whichthrough insufficiency the
to in 4 ..V.//.owner of the close was bound repair.keep

36,R. vs. Maxwell.Avery
In this the and owners ofcase, defendant wereplaintiff

awith fencecloses, underadjoining improvement, partition
and and were inundivided, rightfullyinsufficient the cattle

the defendant’s close.
circumstances, thisis,The question thewhether, under

law,of itfence was thewhich,one in the sensepartition
? Ifwas the of the and maintain ittoduty plaintiff build

action.was, the thisplaintiff cannotcertainly maintain
vxi,vol. 66
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-Tewksbury of is,theprinciple, statute no oneThe ad-that shall:takevs>

Bucklin. .of his ownvantage wrong.
It was the toplaintiff’s contribute equally theduty with

defendant in and.building therepairing partition fence be-
them. But the has notplaintiff this-—he'done hastween

the,his suitbrought against defendant for donedamages by
cattle on therightfully defendant’s enclosure, and breaking
into the enclosureplaintiff’s fences,insufficientthrough
which it was his withduty, equally the to. builddefendant,
and repair.

Can this be in thedistinguished from case ofprinciple
vs,.Avery Maxwell, decided ? We think not. Wealready

thethink that is theprinciple same, and that the decision
bemust the same.

The statute has thewholly changed common tolaw as
the and duties ofrights the owners of lands underadjoining

and therefore theimprovement, rights, duties and remedies
must behere under the statute, and notsought theunder

law.common
of is,The theprinciple that when thestatute cattle that

do are rightfully where aredamage they put, so far as re-
the and theowner, thedamage happens faultgards through

the no actionplaintiff,of will lie. It -wouldnot so atlie the
law.common Where the plaintiff’s act, isomission,or the

of injury suffers,cause the he he must suffer without com-
law,and without redress by because he has theplaint means

in own hands. Theredress his inof such casedamage is
his ownthe of ornegligenceresult and isfault, damnum

in the of law.eye theabsque injuria,

the findsplaintiff.for The case that thereQuincy, was
of theno.division fence between the We thereforeparties.

that both partiescontend must care oftake their cattle, upon
of the law.commonprinciple When the fence hasthe

been each isdivided, bound toparty keep his cattlenever
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R, Tewksburynote;90; 1 479,his-own land I Gowen6 Mass.upon

Buckiia.N. II. R. 30.

court,Green, J., delivered the of theopinion
It inhas been the this actionurged argument, that cannot
maintained,be because the defectdamage happened through

of ;fences which both were bound toparties equally repair
and the case of. Maxwell has been sustainvs. cited toAvery
this here.defence. But that case does notground of apply
That was á case where the broke from highwayanimal the.
into the which is a differ­plaintiff’s enclosure, bygoverned
ent break the enclosurerule from cases where animals from

4of the owner into an close of another person.adjoining
; 1 in note.87,N. H. R. 515­ ­ 6Mass. R. 96­ Cowen the;

. thing mayis to fence thatagainst everyman boundEvery
ownBut where twoin the highway..be. menlawfully

fence,undivided whichcloses, with an partitionadjoining
toin is boundare bound to repair,both equally keep each

cattle own land at hishis on peril.keep his
hadit did not the fencecase, partitionthis appearIn that

cattle intothen, who putever been divided—either party,
5to them there.his was bound keep 356,close Greenleaf

vs.Little Lathrop.
to keepof a close who is bound theit the occupier. But is

4 D. & E.the Chat­fences and not owner.repair, 318,in
Queen vs.2 Raymondvs. 804,ham L. TheHampson;

E. vs. Smith­ .Bucknall; 3 D. Rider766,&
isfencesof theré. áre' nolands wherethe occupierAnd

thereheto the cattlekeep putssame principlebound by the
the land.upon

thewas to-be considered.aswhothen,was,questionThe
relation, Buck-in to Jamesclose,of the defendant’soccupier

for thedefendant, keepoxentheIf took to? theoxentin’s
be consideredhethem,of mustcustodyand had theowner,

uponthemkeeptoboundcióse,,the andofthe occupieras
hirn-the oxen therekeptBueMinJamesland. But ifthe
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Olmstead self, hadand the control and of themcustody there,while
..Niles.. he is to be considered as the of the closeoccupier thequoad

tooxen, and was bound them the land.keep upon And, in
it iscase, Bucklin,that James and not defendant,this who

is for theresponsible damagesany plaintiff have sus-may
tained.

are,We oftherefore, that the evidence which wasopinion
rejected the trial to haveat and for thisought received,been
cause there must be

A granted.nett7trial

Olmstead vs. Niles.

agreementsale of timber an that thegrowingA withupon land, purchaser
a certain time inshall have which to it is a sale of an intake interestoff, land,

ofthe statute regulatingand it was that the1791,by conveyances, necessary
of such interest should in writing,transfer be but that did notstatute require

it should be deed.that by

the owner of land soldWhere the timber thereon growing, with an agree-pine
ment that the should have to take itpurchaser and atwenty-five years off,
creditor of the afterwards on subjectowner levied the rightto theland, of
the to take the andtimber, then thepurchaser land withoutconveyed any

granteereservation —Held that the of such creditor could not object to the
of or of a ofwant the instrumentnotice, which therecord, timberby was

conveyed.

Trespass for andtaking carrying away the plaintiff’s
white timber.pine

The cause was tried theupon general inissue, the com-
mon pleas, and a verdict taken for the plaintiff, subject to
the opinion of this court upon the case.following

Austin Ladd, being owner of lot number in13, the first


