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in its managementwere negligentWhether theyfurnace.the
the and this evidenceto jury,submittedof theone questionswas

thaton their butpart,to show negligencetended not onlycleanly
aa under forcedthat furnacefire; while factthe for theit caused

that itto wouldhas no tendency provethrows offdraft sparks
thisstill, thatdraft, particularit was shownwhenunder a.natural
fire was dis-before theoffwas justfurnace throwing sparks

storehouse, andaround thecovered, andwhich were overcoming
to whichthe distancenoa forced draft had effect uponthat

admissible, becausethem, waswould evidencewind thethe carry
from thecarriedthat had sparksthe fact the wind frequently

thandistanceevenat as orfurnace which set fires greatergreat
theshow thattotendencystorehouse would have an obviousthe

the was so occasioned.toinjury plaintiffs’ property

overruled.Exception

Peaslee, concurred.J., did not sit: the others

Hillsborough,
June, 1899.

v. & Maine Railroad.BostonLeazotte

fori, thethere is a lex loci and the lex former"When conflict between the
governs in intorts same asthe contracts.

employment,voluntarily knowledgeA servant in anwho continues with of
negligence thereby incurred,perilthe master’s habitual and the increased

dangers arisingassumes the risk of therefrom.

Case, for Trial and for theverdictby jury,negligence. plain-
tiff. The default was the failure in-of defendants’ tocomplained

the brake on a coal car the New &spect of Pork New England
Railroad, which had received from a linethey atconnecting
Worcester, Mass., Greendale,to haul over their line to Mass.
The plaintiff’s evidence tended to that he had been in theprove
defendants’ as a brakeman between Nashua andemploy freight
Worcester, Mass., morefor than five to the timeyears prior
of the accident. At that time he was on ata Green-siding
dale, out car. There ashifting this was aboutplatform eighteen
inches wide on the end of car forthe brakemen to stand upon
when this work. The roddoing brake came theup through
center of feet,the about three or three and one half withplatform

to it. Thisnothing rod had a indefect it which had ex-support
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time,foristed some but which was not discoverable thereadily by
The car was inplaintiff. motion, and the plaintiff was standing

the andupon platform; when, in the performance of his heduty,
brake,to set theattempted the rod broke because of the defect

and threw him track,theupoil thus Iriscausing injuries.-
The defendants were accustomed to the ofinspect gearrunning

cars andforeign theoccasionally brakes far ifto discoverenough
the chains were attached rods,to the but made no other inspec-
tion of brakes unless their attention was called to those upon
some car.particular The aplaintiff was man of intelli-ordinary

familiar withgence, his work and with this ofsystem inspection.
The defendants to theexcepted denial of tlreir for amotion

nonsuit; and the plaintiff, theto of the court thatruling what-
ever would abe defence to this action in Massachusetts is a de-
fence here.

B. FrenchGeorge and Jeremiah J. theforBoyle, plaintiff.

CharlesH. Burns and J. Hamblett,Charles for the defendants.

Young, TheJ. ofrights in of tort are farparties actions so
the lex locigoverned thatby whatever would be a defence to an

action where the cause arose is a Beacham v.defence here.
Portsmouth 68Bridge, N. H. 382. The rule the United Statesof

court, that it will ownsupreme its of the com­adopt construction
etc.,mon law 368,R. R. v. 149(Baltimore, Baugh, U. S. 378),

has no forapplication, this court has no co-ordinate jurisdiction
with the ofcourts Massachusetts.

was theInspection which ofonly the Massachusetts-­duty law
the defendants forimposed upon the benefit in respectplaintiff’s

car;of this and com­they performed this if furnishedtheyduty
sufficient, andpetent, suitable underinspectors, acting proper

rules, Railroad,and 135instructions. v.superintendence, Mackin
Mass. 201. The brakesdefendants’ habitual thetoneglect inspect
on cars which received from thethey onlylines wasconnecting

isevidence of their failure to and while thisthisperform duty;
Railroad,evidence theof v. 155defendants’ negligence (Coffee

Mass. it is not of itself sufficient to their liability;establish21),
tothefor burden is necessaryon the toplaintiff show all the facts

action,constitute Ms and is that thecause of one of factsthese
en­accident hewas risknot a which he assumed whenbycaused

.tered the defendants’ employment­
dan-A servant ordinarythe risk from all theassumes arising
haveof orgers his which he either mightof knowsemployment,
riskcare; includes anydue and thisofexerciseby theknown
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duties,the ifof master’sfrom performancethe negligentarising
inremains theof and voluntarilyknows this dangerthe servant

master’s employment.
in andthis state inis the sanie boththe lawthisUpon point

Railroad, 271;H.N. v. Rail­YoungAllen 69v.Massachusetts.
Co., 196;68 N.356; Car H. v.road, N. H. Collins v. Hardy69
Theobald, 564;523; v. 68 H. De­Railroad, H. Nourie N.68 N.

Co., 404; Railroad,H. 6767 N. v.Mfg.mars v. Glen Bancroft
Williams, 405;H.66 N. v. Rail­466; Henderson v. HanleyH.N.

406;274; 62 N. H. v.Nash v.62 N. H. Company,way, Fifield
240; Forbes,Railroad, 236, 171225,H. Davis Mass.42 N. v.

323, 325;324,170 Murch v.548; Mass.v. Company,Tenanty
Railroad,410; 443;168408, Bell v. Mass.Wilson, 168 Mass.

282, Railroad,Railroad, 284; Goodes 162164 Mass. v.v.Austin
287, 160 554.288; v. Mass.Mass. Goldthwait Railway,

with and with the defend-was familiar his workThe plaintiff
lie that never madeof knewinspection, they anyants’ system
of rods on cars. Thethe brake foreignto discover strengthtest

rods of this kind isfrom insufficient brake on cars so ap-danger
could fail to seeno man of prudencethat ordinary and.parent

in the de-it; and the plaintiff, by voluntarily remainingappreciate
he of this must be heldfendants’ after knewemployment danger,

this risk.to have assumed

:set aside thejudgmentVerdict for defendants.

J., did notPeaslee, sit: the others concurred.

Grafton,
June, 1899.

Marston,v.Noyes, Ex'r.Ap’t,

againstcompetent exceptand are for or each other aS'Husband witnesseswife
a maritalmatters would lead to violation of confidence.to which

Appeal, from the of the commissioner thedecision tes-upon
the claim. The factstator’s estate wereplaintiff’sdisallowing

referee, who, to ad-found a the defendant’s exception,by subject
the of husband to conversations'mitted the astestimony plaintiff’s

did notthe The executorbetween the and deceased.plaintiff
theordered for theThe courttestify. judgment plaintiff upon

and defendantthe excepted.report,


