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duties,the ifof master’sfrom performancethe negligentarising
inremains theof and voluntarilyknows this dangerthe servant

master’s employment.
in andthis state inis the sanie boththe lawthisUpon point

Railroad, 271;H.N. v. Rail­YoungAllen 69v.Massachusetts.
Co., 196;68 N.356; Car H. v.road, N. H. Collins v. Hardy69
Theobald, 564;523; v. 68 H. De­Railroad, H. Nourie N.68 N.

Co., 404; Railroad,H. 6767 N. v.Mfg.mars v. Glen Bancroft
Williams, 405;H.66 N. v. Rail­466; Henderson v. HanleyH.N.

406;274; 62 N. H. v.Nash v.62 N. H. Company,way, Fifield
240; Forbes,Railroad, 236, 171225,H. Davis Mass.42 N. v.

323, 325;324,170 Murch v.548; Mass.v. Company,Tenanty
Railroad,410; 443;168408, Bell v. Mass.Wilson, 168 Mass.

282, Railroad,Railroad, 284; Goodes 162164 Mass. v.v.Austin
287, 160 554.288; v. Mass.Mass. Goldthwait Railway,

with and with the defend-was familiar his workThe plaintiff
lie that never madeof knewinspection, they anyants’ system
of rods on cars. Thethe brake foreignto discover strengthtest

rods of this kind isfrom insufficient brake on cars so ap-danger
could fail to seeno man of prudencethat ordinary and.parent

in the de-it; and the plaintiff, by voluntarily remainingappreciate
he of this must be heldfendants’ after knewemployment danger,

this risk.to have assumed

:set aside thejudgmentVerdict for defendants.

J., did notPeaslee, sit: the others concurred.

Grafton,
June, 1899.

Marston,v.Noyes, Ex'r.Ap’t,

againstcompetent exceptand are for or each other aS'Husband witnesseswife
a maritalmatters would lead to violation of confidence.to which

Appeal, from the of the commissioner thedecision tes-upon
the claim. The factstator’s estate wereplaintiff’sdisallowing

referee, who, to ad-found a the defendant’s exception,by subject
the of husband to conversations'mitted the astestimony plaintiff’s

did notthe The executorbetween the and deceased.plaintiff
theordered for theThe courttestify. judgment plaintiff upon

and defendantthe excepted.report,
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Sloane,Smith for theg plaintiff.

Albert S. Batchellor and H. Mitchell,William for defendant,the
on motion for Where the of arehearing. statute, inlanguage its
normal is of a clear andsignification, expressive definite legisla­

intent,tive law,that intent is to be taken to be the however strong
be the indicia of a differentmay intent elsewhere;discoverable

:and understood,this rule of as nowinterpretation, is beto applied
without to in aregard consequences, except perhaps very extreme

ofcase or 2resulting 469;Aust. Jur.absurdity injustice. Suth.
Con., 234, 235; Hart,ss. 357;Stat. Mattison v. 14 B.C. Sturges

Crowninshield, 122; Hartwell,v. 4 Wheat. United States v. 6 Wall.
385; Lewis, 475;Jackson v. Cromwell,17 Johns. v.McCluskey 11

593; Roessle,N. Y. 262;v. 54 Y.N.Rosenplaenter v.Bradbury
180; Walker,54 Pa. St. v.Wagenhorst, 35 Cal. 634.Tynan

Even thewhere court are satisfied that the real intent of the
was different from that which the oflegislature words the statute

the line whichcannot crossimport, they theseparates judicial
from the function the real and notby ex­legislative declaring the

is, truth,intent to be the law. It inpressed not the will of the
law,that but it,constitutes the thelegislator written expression of

as in Lawrence,found the statute Coe 1 & ;book. v. E. B. 516­
Wood, 178; State,Green v. 7 & E. 215;A. N. S. Smith v. 66 Md.

Green, 557;Kendall v. N.67 H. Nettleton v. 13 N. H.Billings, 446.
The nature,instrument to be whatever be itsinterpreted, may

should be inread the of all the circumstancesundoubtedly light
which be mindto have been themay to of itssupposed present
author when it Butwas framed. these circumstances are beto
considered, not as evidence the intent ofbearing ujjou subjective

author,the as thebut evidence ofuponbearing objective meaning
his which alone is the of thelanguage, proper object inquiry.
After the hr full allinstrument has been read the of theselight
circumstances, recurs,the same essential what isquestion namely,
the normal of the as in the situationemployedmeaning language,
disclosed ?

The in instatute to be the case is the fol-interpreted present
“ are orterms: Husband and wife witnesses forlowing competent

criminal,each other in all cases civil and thatagainst except
statement,neither beshall allowed to as to conversa-testify any

tion, letter, an-made to the or toor other communication other
other in thenor to matter which the ofperson, as opinionany

S.,court would lead a of P.to marital confidence.”violation
c. 224, s. 20.

On its It isface this is clear and definite.perfectlylanguage
provided compe-in that husband and wife betermsgeneral may
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clauseother, and an exceptingfor or eaclitent witnesses against
and correlativedistinctadded, ofis two grammaticallycomposed

memberfirstmembers, a conjunction,connected negativeby —the
other commu-conversation, letter, orstatement,embracing “any

the secondwhileor anothernication to the other to person,”made
“ courtof thethe opinionmatter which inmember embraces auy

The intentionofwould lead marital confidence.”to a violation
ininclude thetocould not well more unmistakably expressedbe

of testi-two classesto rulethe of competencyexception general
be-exclusive thoughandmony, contradistinguished mutually

classesof whichas the firstto the same tolonging species,general
itwhich isofabsolute,the to secondand as theisexception
theofand naturalThat this normalqualified. significanceis the

toused, usused, seemsarewords in the in whichcollocation they
Indeed, thetoo orto illustrationapparent argument.require

Thematter is not or argument.one of much illustrationsusceptible
Thewe is self-evident.have attributed themeaning to language

ofof the nature everymodes of awhich have becomespeech, part
it.toindividual in unequivocallythisemployed pointinquiry,

in-A andfaithfulclose is to anot conductanalysis necessary
thatassertiontheto result. We venturetelligent thisinterpreter

if hundredthe to asection to for first timewere be read theover
andindividuals, or laymen,intelligent lawyersEnglish-speaking

meant,were to wouldthey saybe it one of themasked what every
without it.statedhesitation that the is as we havemeaning

readweDo whenthese words ontake different meaningany
ofthem inafter the pointourselves as asnearly possibleputting

first written?view their when wereoccupied authorsby they
L., 228,c.dateThey of 1878from the revision (G.substantially

been,ss. 20, ofthe in 189121), havingmade the revisionchanges
andas conceded,is toverbal, a condensationmerely with view

ofwith no What, then, was the pointto thepurpose law.change
view of the whichcommissioners of 1878 and of the legislature
enacted their revision as the General Laws?

inWe shall the pointbe ourselves as asplacing possiblenearly
ifof weview and theoccupied the commissionersby legislature,

-call to mind andthe the subjectof the onlegislationhistory prior
the exact of the re-in timecondition the law at thewhich stood

com-vision. thein be thata it saidSpeaking summary way, may
missioners and the ofthe known that policymust havelegislature
our hadlegislation been for some twelve progress-years gradually

in of hus-ing the direction of thean of competencyenlargement
other;band inand that thewife as for and eachwitnesses against

¡statute 1866,of made thethe uponwhich first innovation wasby
com-rule,vcominon-law it had that the enlargedbeen provided
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then conferred'should not extend “topetency the of a.testimony
■husband and wife for or other,eachagainst as to statements,,any

conversations, letters, or other communications, them,between or
”of andbetween either them 1866,thirdany c..person (Laws

4268, s. inthat the General Statutes hi2); (enacted 1867)
made,further material had been but that aschanges the-­respects

of either thetestimony other thespouse against proviso just
retained,had been thewithquoted substantially addition of a

“clause their toexcluding as other matters when ittestimony ap­
to the court that the examination ofpears either as a inwitness

”relation thereto would lead to a of maritalviolation confidence
S., 209,c. ss. ; 22,that 209,section of the(G. by chapter20-22)

Statutes, 1870,General as actamended the of 1870 <xby (Laws
to the construction the and20), according placed upon original

Marston,amended act 31,the in Clements 52v. N. H. the wife
for or fortestify the husband and the husband ormight against

case,the wife in it to the thatwhen courtagainst any appeared
such atestimony would not lead to of marital con­violation

; and, had, 1871,fidence the act beenthat wife the offinally, by
amade witness for or her husband in criminalcompetent against

1871,cases. Laws s.38,c. 2.
Clements v. Marston due effect ofGiving its as interpretative

22, Statutes,209,section of the as amendedchapter General
the act 1870of the asby to criminalprovisionomitting(and

cases made the act 1871 irrelevant theof as forby present pur-
the as it on at of thelaw stood the statute book the timepose),

revision of 1878 was wifeas follows: “Thevirtually may .testify
orfor the againsthusband or husband the wifeagainst the for or

in case,any when it to court their examinationthe thatappears
as offeredwitnesses isthe to which theirupon testimonypoints

confidence,”would not wordslead to such ofviolation —the”“ such maritalviolation of ofconfidence a violationsignifying
confidence.

Now when all the of the prior-afforded theby historylight
outlined, turnedon the as thus has beenlegislation brieflysubject,

21, 228,on section Laws,whatof the differentchapter signifi-General
cance atdoes it- firstthe assume from that whichlanguage conveys

Not we It to bereading? any, entirely appropriate,say. appears
it-into the the law which welanguage sayaccomplish changejust

did Recurrence is had to the old form ofaccomplish. expression
of the of manifestlyact 1866 and of the General(that Statutes),

for the of hoc the Theold law.purpose language-restoring quoad
is that which would have aexactly by draughts-been employed
man anwho wished to alter the then makingstatuteexisting by
absolute of “anyto the rule ofexception competencygeneral
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thirdto the other or to astatement,” etc., eithermade by spouse
“of all otherto that rulegeneraland a exceptionqualifiedperson, ” of the a viola-in the court tolead opinionwhichmatters might

confidence.tion of marital
on the itsis, of the subjectthe legislationThe truth history

ofin the lan-court, as aid the interpretationthe not anused by
itin which canstatute, is the way prop-of which onlytheguage

theused, questionuponbe but as evidence bearing directlyerly
lawmakers, which is a irrele-of the totallythe actual intentionof

“ of thecourt The policy legislatureThe say:vant question.
the com-remove restrictions placed uponhas been touniformly

. ancient disabilities. . Theof and testimony.witnessespetency
frombeen removedhave alsoto the relationmarriagepertaining

anand standtime, equalityuntil now husband wife upontime to
contracts, totorts, onlyiu and subjectof toright respect property,
... It would be strangeminor in favor the wife.ofexceptions

offorcesa the strongindeed if should set itself againstlegislature
disabili-and restorecivilization that have suchproduced changes,

” have an infer-Here weties of once removed.characterthis
ence, on the com-drawn from of thethe legislationhistory prior

wha,twomen, as toof and the of marriedwitnessespetency rights
Lawsthe which enacted the General might probablylegislature

have do inbeen to the matter.disposed
frominof the court departingThis sort reasoning might justify
stat-in thethe natural and of the usedobvious languagemeaning

ute, beif it to that there wouldwent the extent of showing
in to use theinvolved tlie an intentiontoattributing legislature

“in so mon-its ornormal sense anlanguage injustice absurdity,
” “strous, Marshall,to that all man-use tlie words of Chief Justice

”would, hesitation,kind unite in an appli-without suchrejecting
statute,— as, instance,cation if shouldof the for our legislature

sixth, seventh, omis-enact the with tlieand commandmentseighth
sion of the of that sortBut of course there isnegative. nothing

involved;ishere. It is whicha ofmerely slight change policy
of ap-and as to of it submitted that a lackthat ischange policy

character,of its and of the reasons which mightrealpreciation
it, isto developedhave influenced the lawmakersproperly adopt

suchwhen thatdo in the extract abovethey asimply, they quoted,
ecpentricaction would have and reprehensible.been necessarily very

There would have been more or inexplicablenothing singular
ofin insuch a in law than there otherthe is piecechange any

hus-had madesomewhat The old statutereactionary legislation.
courtband in all tlieand wife cases unlesswitnessescompetent

maritalcould see their ofthat would tend to a violationtestimony
The of testimonyconfidence. new statute defines certain classes



12 NOTES v. MARSTON. [70

toliable lead to a ofpeculiarly violation marital confidence, and
makes the of such absolute;exclusion testimony and then as to
other it itmatters makes with thediscretionary court to admit or

them, as theirreject according seem betendency tomay toward a
ofviolation marital confidenceor not. That there is tosomething

be insaid favor of the statute in this new form be in-may fairly
ferred from the fact that at the time thepresent legislative provi-
sions of a the states of tins onmajorityof thecountry of thesubject

of husband and wifecompetency as witnesses for and eachagainst
other more resemble in thisnearly the new statuteparticular than

“the old one. these statutesGenerally American statutes on[the’‘the exclude communications made between thesubject] husband
■andwife in a fewduring marriage, thealthough of thelanguage’‘ ‘.statute is confidential communications or private communica-” Ev., 763; 'Wit.,tions.’ Jones s. c. 8. TheRap. whole issubject
one as whichto different views be and are takenmay by different
persons as their tendencies areaccording conservative or radical.

There are indeed forreasonsstrong practical the exclu­making
sion andabsolute not asdiscretionary communicationsrespects be­
tween husband and wife. Chace,v. 12 333;R. I.Campbell Leppla

Co.,v. Tribune 36 Minn. 311. constatNon that Chief Justice Sar­
andgent the of 1878,other revisers and the en­whichlegislature

labors,acted the result of their did not take the view of the matter
the learnedexpressed chief of Rhodeby justice Island. And if

did,they who shall that their view—a view insay embodied also
the oflegislation so other American inmany states—was senseany
an ?unreasonable one Of itcourse is thethat revisers ofpossible
1878 have made a sheer andmay blunder used the forcelanguage
of which did not at the time thatthey In casecomprehend. they
have so;the law withoutchanged to do but the islawmeaning

nonechanged inconceivable, however,the less. It seems that .the
—three and careful them aexperienced one of distin­lavyyers,

—ex-chiefguished who constituted the commission ofjustice,
1878, could have been either or of the ofcareless ignorant import
the used. thelanguage thatthey Certainly, theypresumption
knew the of words and the rules ofmeaning grammar (United
States v. 168Goldenberg, U. S. .universallypresumption95)—a

entitled toapplicable unusual in their case.weight—is “It is one of the most familiar canons of construction that every
should,word and clause if ahave to itpossible, meaning,assigned

“L.,no useless words.” s.leaving Bish. 82. are toWr. Statutes
construed,be so clause,if aspossible, to some effect to everygive

and not to one Ain to another. con-place portion antagonism
struction awhich leaves or a field ofsentence clause of statute no
operation avoided,should be if other reasonable constructionany
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Robinson,Lehman v. 59can bethe Ala.given.”of 219.language
course, withof peculiar forceapplies,This to thepresumption

revision, conciseness ofwhere isof a languagecase one ofalways
to be attained.the main objects sought

in theconstruction adopted opinion byTest the thisapplying
at the timeas it stood of therule. The law revision of 1878

“ The wife formay ortestifywas as follow's: theagainst
thefor or wife in case,or the husband againsthusband any when

that their examinationthe court asit to witnessesappears upon
is offeredto which their wouldtestimonythe not lead topoints a” Themarital confidence. revised lawviolation of is as follows:

wife are20. A husband and competent“Sect. witnesses for or
other, as or not,each whether injoined parties allagainst cases

21. Theand criminal. Sect.both civil section shallpreceding
as to rendernot be so construed thecompetent of atestimony

statement,,for or each other ashusband or wife toagainst any
conversation, letter, or other communicationmade eitherby of them
to the to other nor as toother or otherany person; matters when

that the examinationit to the court of either as aappears witness
”ain relation thereto would lead to violation of marital confidence.

did law,Now if the revisers not intend to the didchange why
stood,not it ifleave it as deemed itthey adding, they desirable

“clearness,for after the in case,”wordsgreater any the words
not,“whether as or in all cases bothjoined parties civil and” Or,criminal ? if it seemed desirable to thesplit up statute into

sections, didtwo not mate 21section readwhy they as follows:
“ The section shall not be so construed as topreceding render com-

the of a husband or wifepetent testimony for or eachagainst
other toas matter when it to the courtany appears that the ex-
amination of ineither as a witness relation thereto would lead to”a violation of marital confidence ? Unless intendedthey to des-

—two classes of oneignate testimony, absolutely incompetent,
the other didconditionally so, why insert thethey words “as—

statement, conversation,to letter, orany other communication
made either of them to the other toby or otherany person,” ap-

anparently thereby class,excludeddesignating absolutely and
then into acontradistinctionbring sharp conditionally excluded
class the second memberby introducing of the clause with the”“words nor as to other ?matters

words,If the construction correct,the courtadopted by is the
“21,of section statement,as to conversation,any letter, or other

communication made either of them to theby other or to otherany” are mere Someperson, forsurplusage. support this construc-
tion be to be drawn from themay sought whichpresumption

arises, revision,sometimes in the ofcase a that the revised stat-
ute was intended to thehave same construction as the one.prior
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This arises where thepresumption of theonly(1) language
revised statute is which is not this case. Drewambiguous, v.
Streeter, 460; Hubbardston,137 Bent v.Mass. 99;138 Mass.

L., Its. 98. commissioners,Bish. Wr. was the intention of the
them, to inas stated the text of theby express the ex­revision

them,laws to theiraccording of in suchunderstanding aisting
that no shouldmanner beexisting changed. Com’rs’rights Rep.

3. isL. When there substantial asG. doubt to the ofmeaning
in Laws,used the thethe General statutes aslanguage they

afford, therefore,existed a most valuable inpreviously guide
clear,But whentheir construction. is we cannot looklanguage

to the statutes to see if an errorearlier has been made theby legis­
them,in itslature of as there is then no room forunderstanding

the of construction. Theoffice that no ofpresumption change
is intended is muchobviously where commis­meaning stronger

inundertake to a andonlysioners revisedembody formimproved
Hubbardston,the oldthe substance of law v. than it(Bent supra)

undertake to makeis where material in thethey as casechanges,
1878. Laws, vi,of the revision of See to Generalpreface pp.

.vii­
The that no of intended inpresumption ischange(2) meaning

a whererevision the alterations areapplies only of form andmerely
—not of substance modifications of andphraseology, ordinarily

Millen,of Collinsv. ;condensation. 57 289­by Ohio St. Ashway
43;;Ash, Rockland,9 387­ St.v. Ohio St. Georgev. 89 Me. West­­

Danielson,Ass'n v. 62 ; Pike,319­Conn. v.Cemeteryfield Duffield
521; McDonald ; Brothers,71 v. 110 S. 619­Hovey,Conn. U. The

; E. 460;400­ The 10 Bunker,10 Ben. W. Ben.Gorgas, Mooersv.
; Stevens,29 420­ Burnham v. 33N. H. N. H. 247.

As to the that there ahas beensuggestion contemporaneous
statute,of aconstruction the in failure heretoforeconsisting to

the court forbefore the raised inadjudication thisbring question
case, to ifit is sufficient that the of the statutesay ismeaning

face, is,its as we claimon it there nois occasion to resortplain to
construction. But if it were a wherecontemporaneous case such

to,beaid itresorted seems toproperly clear usmight very that
fact, thatthe mere which would benegative testimony incompe-

under the construction of thetent statute for which we contend
silentio,suboften been admittedhas cannot amount ato contem-

determinateconstruction to be entitledporaneous to theenough
Besides, the whichweight. period has sinceslightest theelapsed

enactment of this statute has been much too short to allow a pro-
whichfessional to to the of adevelop forceusage contemporane-
beous construction can accorded. Seeproperly the remarks of

Laird,Lord in Trustees v. L. R. 8ClydeWatson 873.Cas.App.
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“Parsons, J. Husband and wife are witnesses forcompetent
criminal,in all andeach other cases civil thatexceptor against

statement,be to as to conversa-neither shall allowed testify any
communication made to the an-tion, letter, or other other or to

nor to matter in theas which of theany opinionother person,
” S.,oflead to a violation marital confidence. P.court would

221,c. «. 20. The husband was to toplaintiff’s permitted testify
deceased;andthe the but we doconversations between plaintiff

claimed that the admitted in-not understand it to be testimony
of marital confidence. The there-volved violationany question,

fore, confidence,in lim-whether the clause relation to maritalis
“ matter,”the or not limitwords does does theiting any

— statement, conversation, letter,ofpreceding subjects testimony,
or other made to other oroomnnmicatiou the thirdany person;
whether as to the oftestimony subjects testimony specially

excluded,named andis other matters when theabsolutely only
is to lead tosuch as a violation of marital confi-subject-matter

;dence or whether anthe whole clause is enumeration of subject-
violation,matters to ofmost lead to such for thelikely purpose

thereto,attention followed a termcalling particular by general
the matters named and all others.including

This section is condensed from two in the Generalsections
;Laws and it is conceded the verbal inmade nochange change

and that the same effectmeaning, must be to itsgiven language
to 20 21, 228, Laws,as sections and inof the Generalchapter

thewhich to ingeneral is the first sectionright testify given
andcited the limitation in the section. Theexpressed following

section,first reason ofby theamendmentsintervening enlarging
wife,of andcompetency husband as for or eachwitnesses against

other, is different from in thethe sectionmaterially corresponding
186T;General Statutes of but the limitation of the whichright

was that ingiven section is in the same words theby expressed
General words,Statutes and in the In otherGeneral Laws.

21,section 228,chapter of the General identical withLaws is
21,section 209, of the General It is thereforechapter Statutes.

evident that our must the whataddress itself toinquiry question,
was the of this in the Generalmeaning section when enacted

?Statutes
To occasion,understand the noused rule isupon anylanguage

more than that we must as far aselementary ourselvesput may
“be in the situation of those word orit. the sameAsusing

series of words tomay differentconvey very accordingmeanings,
the circumstances under which are theused orthey subject-matter
to which thethey situation of theirapply, the general pur-parties,

inpose the transaction, and all connectedcircumstancesapparent
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■therewith,are evidence of thecompetent intention expressed by
words and in the contract.particular phrases Nettleton v. Billings,
446.13 N. H. of theLanguage, independent or-­subject-matter

the author’s ispurpose, andgeneral usually obscure.meaningless
inconvenience, orThe whichhardship, absurdity one construction

oftenwould lead to is evidence in favor of another or dif­strong
ferent construction no character,of thatinvolving objections be­

men in do notcause enter into contracts winch aregeneral freely
frivolous,absurd or and therefore the of the court onknowledge

”thethat is evidence of intention of the Kendallsubject parties.
557,Green, 562,N. H.v. 67 563. The instrument to be inter­

nature,bewhatever its should be read inmay the ofpreted, light
the circumstances which beall to havemay beensupposed present

mindto the of its author when it was framed.
1867,Previous to the enactment of the General Statutes in it

held in numerous cases that thewas act of 1857 render­(c. 1952)
witnesses of their ininterest the contro­competent regardlessing

did affect thenot of husband and .wit­competency wife asversy
for or each other. This wasnesses held theagainst upon ground

was basedthat such asdisqualification upon public as wellpolicy
interest, that,and while the latter to theirupon objection compe­

statute,witnesses withdrawnas was force of the the for­tency by
Proctor, 139;was unaffected. v. 41 N. H. Breed v.mer Kelly

Gove, Railroad, 325, 334,41 N. H. 452. In Smith v. 44 N. H.
arose, Bellows, J.,thewhere after withquestion again referring

“cited, rule, then,to the cases said: The is foundedapproval upon
views of which im­as of vitalpublic policy,enlightened regard

the of domestic and and theportance preservation peace harmony,
of the unreserved andconfidence between the husbandpromotion

wife which the sanctities of that relation . . . Withoutrequire.
then, whether, case,to in a admis­theinquirestopping, given

sion of the husband or wife to would in fact attendedbetestify
described,with the mischiefs such as the violation of con­conjugal

fidence, the law has laid it down as a that theygeneral principle,” case,cannot for or each other. In that a suittestify byagainst
be-,and wife a cause of actionhusband to the wifeupon accruing

the want andfore of the of themarriage, logic injustice excluding
of the wife because of “violation oftestimony possible conjugal”confidence is Hence the court were carefulespecially apparent.

cases,to all didthe decision a rule to whichput upon applicable
not whether the it inreason for existed theinquirypermit partic­

Thus,ular case. the removal of the ofdespite disqualification
interest, and inhusband wife were still refused as witnesses any

which the it theircase to other was a even when was clearparty,
would not tend the mutual attached'.to violate confidencetestimony
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relation, and could not thatthe marital its for reasonto admission
to be This view adhered to insaid wasagainst publicbe policy.

Gilman, H.v. 46 N. 484 At the same time the'Young (1866).
inwife was to as to matters which herpermitted testifysurviving

interested, herhusband was unless she knowl­deceased acquired
of the facts confidential communications from herthroughedge

Barron, 494; Follansbee,H. v.Jackson v. 37 N.husband. Ryan
H. 100. or47 N. The to the of husband wife1objection testimony

or other to rest thefor each was understoodagainst upon danger
confidence,—of the violation of the disclosure of confi­conjugal

from to the other.dential communications the one itAlthough
there inwas that were cases which the reason for suchperceived

exclusion was the rule was too wellitself considered set­wanting,
fortled judicial abrogation.

were,insituation,In this 1866 a and wife byhusband legisla­
1866, c.action fortive made witnesses orcompetent(Laws 4268),

other, not,each whether or in threepartiesas classes-­against joined
First,cases: inof actions of insurance so far as re­upon policies

insured; second,to the andlates amount value of inthe property
loss, arnoimt,actions so farcarriers as relates to the or1against

of suit; third,which is the invalue to actions inproperty subject
which the of the or accruedsubject-matter controversy happened

“2before Section of inthe act thatmarriage. provided nothing
act contained bethis shall so construed as to render thecompetent

other,of a and orhusband wife for each as totestimony against
statements, conversations, letters, or other communicationsany

them,between or thembetween either of and third person.”any
Railroad, 325, cited,The case of Smith v. 44 H. was-­N. before

named,covered two of the classes as it was forby allegedgoods
ato have been lost and aby common carrier was cause ofupon

fact,theaction to wife with the’before Thisaccruing marriage.
theof second to violation ofapparent purpose section prevent

hadwhat been as the ofreason the rule ofassigned public policy,,
establishes that the view of and’action was taken inlegislative

directwith reference to the of thecourse decisionjudicial upon
question.

This act was in the a of the'reported memberlegislature by
commission hadwhich been the act ofunderalready appointed
1865 to the revision known as Statutes.­prepare the General
This action fromresulted the of a theresolution house:bypassage
of the into5representatives, directing inquirecommittee tojudiciary
the of theexpediency laws to theamending relating admissibility'
of as so as to toparties witnesses allow husband and testifywife

or Journal,for 1866,each other. House 222. The act"against p.
of 1866 7,was into itsapproved and went effectJuly upon- pas-­

i.xx. svol.
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suits, and,to inwas not made theapplicableIt pendingsage.
events, could not haveof beencourse extensively appliednatural

all, before the of theif at commission thereport uponin practice,
Flanders,inwas filed 1867. Rich v. 39April,StatutesGeneral

Smith, 259,48 N. H. 272.304; v. Iielice it mustGlinesH.N.
were made thewinch commission were notbythethat changesbe

which had beenamendments, of shown thethe necessity by prac­
redraft,inact, but were the nature aof the oftical working

consideration, to. more theexpress clearly originalmatureupon
act was an cure thetoattempt difficulty;The originalpurpose.

lim­the of the rule within narrowerit confined injusticebut though
as as the of the court. Theits, was nearly illogical rulingthe act

all the actions in which and wifeare not husbandcases enumerated
confidence,violation of nor is itwithout conjugaltestifymight

statements, etc., between each other andas totestimonytrue that
ofof encroach thewould necessity upon sanctitya third person

The intended to be cured was the ex­wrongrelation.the marital
a that did hrfor reason not existtestimonyof competentclusion

solution of the trouble would seemThecase. logicalthe particular
hrfor the exclusion of the casesto testimonybeen provideto have

exist,it did in fact and its admis­againstthe reason urgedwhere
act 1866 was a tentative effort at aThe ofcases.in othersion

evident,it is and it must have soconsiderationbut uponremedy;
etc.,commission, statements,that the exclusion ofto theappealed

narrow. A married tes­and too persontoo broad mightbothwas
ofthe character described without violationofto statementstify

inthe character of the theSuch is testimonymarital confidence.
Follansbee,in 47was so understood v.It Ryancase.present

as such doesSince to statementstestimony100H.N. (1866).
as to other matters violateand testimony may,not necessarily,

confidence, act In thisthe was clearlyoriginal imperfect.marital
the act ofthe first section ofcommission reportedthesituation

209, Statutes,20, of the General withoutchapteras section1866
the Theyfar as is concerned.presentso questionmaterial change

1866,2 of the act of which is sectionsectionmaterially changed
section,Statutes, a209, the and added newof General21, chapter

— Theare 21.22. These sections as follows: “Sect.section
not be so construed as to render competentshallsectionpreceding

or wife for or each other as toa husbandof againsttestimonythe
conversation, letter, madeor other communicationstatement,any

tothe other or to other nor asperson;them to anyeither ofby
it to the court that the examination ofwhen appearsmattersother

would a ofin relation thereto lead to violationa witnessaseither
22. theThe wife forSect. may testifymarital confidence.

case,for the wife in when itany appearsthe husbandorhusband
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ascourt that their examination witnesses theto the toupon points
offered, would not lead totheir is suchtestimonywhich violation

inWhile the found theconfidence.” punctuationof vol­printed
inthe view that the clauseume section 21supports limiting ap­

“to, matters,”to the last referred other andsubjectonly doesplies
“ statements,” etc.,affect the it notsubjects,not is con­previous

ofas to the the section. The twoclusive sectionsmeaning (21
indicate that the disclosure ofand taken marital con­together,22),

to be the to be infidence was understood thepoint guarded against
of husband and wife to Theadmission under­testify. legislature

didthat which not have that effect should betestimonystood
naturaladmitted. the the andRejecting punctuation, ordinary

21to from section that theinference be drawn is clause aslimiting
of marital confidence to each ofto violation testi­applies variety

enumerated,— abefore view which is themony strengthened by
read,that, addition made thefact so the commission is aby logical

acorrection of well-understoodand reasonable evil. Whereexisting
corrected,in act of 1866 itthe the was too broad is asexception

as wherein it was too narrow. The admission andwell rejection
andof the is the real the sameput upontestimony ground upon

section,as in the wherein it is that thefollowing providedground
inof either for the other be admitted all cases. Buttestimony may

statements, etc.,it is said that when the clause firstexcluding ap­
1866,in in limitation kind;the statute it was without ofpeared any

that a limitation and not anthe added clause to be exten­purports
; conversations, etc.,sion that to wasas finallytestimony disposed

admitted;of the that it should not be and that a sub­by provision
athat that violated certain rulesequent provision, any testimony

excluded, falls far a that allshould be short of provision testimony
that does not violate such rule is admissible. There is forcegreat

think,to this an docontention as abstract We notproposition.
however, intent,that it can determine the ofquestion legislative
in of of theview the decisionhistory uponjudicial admissibility
of and ofsuch and the the madetestimony, purpose object change

1867, are, effect,inthe acts of 1866 and which one effort toby
draft a statute to the situation. This nomeet argument gives

22, which, law, aid into section as of the same shouldweight part
It true thethe is thatascertaining legislative purpose. upon

that the of 20 was understood toview clause section applylimiting
enumerated, theto all the of the ofearlysubjects testimony part

But it true thatsection have been omitted. is equallymight
20 and 21the of 22 all of sectionssectionupon relatingadoption

to the of and wife for each other havehusband mighttestimony
unusual —anbeen stricken out. The form is not enumer­adopted

ation of a clausefollowed theparticulars embracingby general
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whole. Conversations were as tosuspected likely provoke testi­
excess,a confidence,to violation of marital andmony fromleading

of caution the' words were left to call attention to that possibility.
The construction is contradictedopposite theby sec­following
tion. If 21section must be read to mean that the husband or-­

actions,wife cannot each in the fourfor other kinds oftestify
20, conversation,enumerated in statement,section as to etc.,any

awhether violation of marital is not,confidence involved or then
22,such is section whichprovision directly opposed by provides,

that for eachthey other in case when itmay testify any appears,
that such would not alead to violation of maritaltestimony confi­

Itdence. is not to be that thepresumed intended con­legislature
in twotradictory provisions consecutive sections. The application

of the in allclause section 21 to that islimiting theprecedes only
construction that can be two willto the sections thatgiven render
them harmonious with each other. If this had not been understood
to beenhave the so 20much of section as relatesmeaning, to the.

of thetestimony husband or wife each other would have beenfor
out,stricken and the section left to the definition of the.solely

in whichcases werethey witnesses eachcompetent other..against
ifWhile this had donebeen the law as to the oftestimony either

affected,for the other would not have the itbeen fact that not.was
done evidenceis of itthat was understood no conflictgreat weight
existed. The conclusion reached in the of the of.'historylight

decision, remedied,judicial the to be andrecognized wrong the
situation when the law was fromis deducible thepassed, fairly

used. We can reach result theno otherlanguage byexcept appli­
acation of narrow construction which are not at towe liberty apply

to a conclude, therefore,remedial statute. We inthat 1867 the
“of a oflimitation violation marital toconfidence state­applied

“ments, conversations,” etc., toas well as other matters.” Testi­
all the ifwas it didmony upon subjects enumerated admissible

violation,not tend to such if it did. If this view is-­—inadmissible
sound, the to in tins casetestimony objected is undercompetent
the similar in the Public Statutes.language

Whatever view is taken 20 21„of the of andsectionsmeaning
228, of Laws,the must thatchapter General it be admitted the

of the husband for the which askedtestimony wife we are today
to was 1867,exclude in under sectionbeyond question competent
22, 209, of the General Itchapter Statutes. is conceded the.that.

admission,onward;directiongeneral has been that the door for the
of truth has been wider we are nowButopened year by year.
asked to backwardgo ofthirty-two the tideyears against progress,
in the law of evidence for the last anandyears adoptforty illogi-

reason,rule,cal that.utterly theunsupported by upon ground
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228,Lawsin the Generalof the used (c.the languagemeaning
to20, can be attributedno other meaning■ss. is so clear that21)

that dur-used, that it does notthe fact appearthe words despite
mean-suchever attributedall the time since 1878 personanying

to theing language.
a convictiona of absoluteIt that sense certainty,is clear only

conclusion, alonefor an oppositethat there is no possible ground
thatconstruction to declareacould allow us as court judicialby

a ofsuch rule. The policythe adopteddeliberatelylegislature
remove placedthe to restrictionshas been uniformlylegislature

and testi­of witnessesthe common law theupon competencyby
507, Bur­Whidden, 511;H. Peirce v.59 N.v.Pagemony.

disabili­512, cited. The ancient59 N. H. and authoritiesroughs,
relation have also been removedties to the marriagepertaining

anandtime,from until husband wife stand upontime to now
torts, contracts, sub­andin toofequality respect property,right

Balcom,the Laton v.in favor of wife.to minor exceptionsject only
Adams, H. be92, ; 66 N. 142. It would4 N. H. 95­ Seaverv.6­

theif a should set itself strongindeed againststrange legislature
and restoresuchforces of civilization that have produced changes,

there was andisabilities of once removed. Thatthis character
credited, inbe the absenceintent to do this in this cannotinstance

of that is other construction. The libertyofincapablelanguage
further subse­bythe General was still extendedgiven by Statutes

20; 1871, 88,c. s. so1870, c. Lawsquent legislation 2),(Laws
that andto the husband wife were competentGeneral Lawsprior

matters, andwitnesses or in all both civilfor each otheragainst
criminal, involved.where marital confidence wasno violation of

Marston, stated,Clements in this revi­v. 52 N. H. 31. As already
Statutes,20, 209,0sion be­section of the Generalchapter(1878)

Laws, in20, 228,comes modifiedsection of the Generalchapter
of to the Statutesconsequence byGeneralsubsequentlegislation

criminal,”the both andaddition of the words “in all cases civil
.and the actionsomission of the enumeration of certain classes of
in which, statute, wereunder the husband and wifeprevious
made each After thewitnesses for or other.competent against

228, Laws,broad 20, ofterms of section the Generalchapter
in1870, 20,.amended Laws follows sectiontheby limitingchapter

the exact is theused in the WhateverGeneral Statutes.language
1867,correct view as to the this in the ques­of languagemeaning

tion is: did State v.what the mean it in 1878?bylegislature
Williams, 449, 451.68 N. H. An tendingconsiderationimportant
to show that the 8 meantin 187 understood this sectionlegislature
what of1867,it been it takenhas said meant in whether the view
its factcorrect,at that time inor is not is found theismeaning
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that, to this thesection alreadygiving meaning assigned, applying-­
the as to violation of marital confidence toprovision “state­

“ments,” -etc., matters,”as well as to other the statute means ex­
hadwhat the law been made theactly acts andby de­amending

Marston,clared the in Clementscourt v.by ofsupra. Changes
made in a are torevision not be construed asphraseology chang­

the law settleding previously plainby provisions orstatutory
decision, unless it is clear such was the intention.•judicial Co­

checo Co. 455, 471; Holderness,v. 51 N. H.Mfg. Jewell v.Strafford,
163; Stevens,161,41 N. H. 247, ;Burnham 33 N. H.v. 256­ Crowell­

207,23 210; 619,v. N. H.Clough, McDonald v. 110 U. S.Hovey,
629. “So a of arevision statutes differentupon interpretation is.
not to be to them without somegiven substantial ofchange phrar­

— some thanother have been toseology change may ab­necessary
breviate the 365;form of the law.” Con. Stat. McDonaldSedg.

Bunker,v. Mooersv. 29 N. H. 420.Hovey, The Generalsupra;
Laws were intended to abe and not acompilation merely revision.

1877, 33, 2; Ib., 115,c. s.74, 2; Ib.,Laws s. c. c. s. 1. Com'rs’
L.,G. 1.Rep. While the commission somewhat fromp. departed

intention,the in theirstate thatoriginal they report have-­they
“marked radical nonew.” There is indication mar­changes by

orreference otherwise that wasginal understoodany to-­change
have been undermade the consideration.uphn point

It is now since thetwenty of the Generalyears adoption Laws-­
that time husband and wife have testified for andDuring against

referees,each other before and almost andjuries, judges daily, no-­
limitation the has ever before beenupon right suggested except-­
that of marital confidence. The well bequestion might disposed
of as settled Gilford,See v.by general acquiescence. Sargent

543,66 N. H. 544. due to all the evi­Giving weight competent
dence to show the of thetending wordslegislative understanding

-— intent,used the and that the evi­legislative balancing against
dence furnished a themselves,critical of the words weby analysis
think it more the did not intend inprobable legislature enacting
the 1870,General Laws to the law it hadas stood sincechange
but andunderstood intended that the limitation the-­only upon

of husband orand wife as witnesses for eachcompetency against
confidence,other should be the violation marital and that suchof

used,intent is inthe read thefairly expressed by language light
of all the facts for So itour consideration. iscompetent finding,
our so Ato declare the intent. slavish adherenceduty legislative
to the letter when the is isobvious notcontrary interpre­meaning

letter,tation. True of the but theis “not ofinterpretation spirit;,
for the letter killeth while the life.”spirit giveth

overruled.Exception

J.,Blodgett, C. did not sit: the others concurred.


