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was found that the testator’s intention was that the persons who
were his next of kin at the time of the death of the survivor of his
children should take the property in case all of the children died
without issue. Omne reason given for the decision was that «it
would be . . . extremely absurd to suppose the testator could possi-

bly have intended to give the property over after the death of his’

children without issue, to those very children to whom he had pre-
viously given it in fee.” A similar provision in a will was con-
strued in the same way upon like grounds in Hardy v. Glage, 66
N. H. 552. DBut aside from being authorities upon the point that
the intention of the testator is to govern, they afford no aid in the
decision of this case. Here, there was no intermediate conditional
estate, but the fund and its income were unconditionally disposed
of at the same time, and by words which were to be applied to the
circumstances as they existed at the time of the testator’s decease.

To make a division of the residue according to thesc views, it
should be divided into as many equal parts as there were persons
living at the decease of the testator who were his sister, nephews
and nieces, and the children of Nathaniel H. Thurston and Sarah
A. Towle; and each of such persons now living should have one
part; and if any have died in the meantime, their representatives
should have their parts respectively.

Case discharged.

WaLLAck, J., did not sit: the others concurred.

Carroll,
Dec., 1899.

McGrrL, Adm’z, v. MAISE AND NEW Hamrsure GraNite Co.

The duty of a master to furnish safe and suitable appliances extends only to
those servants who are required, permitted, or expected, in the course of
the employment, to make use of the instrumentalities provided.

A servant who voluntarily, without the direction or acquiescence of the mas-
ter, engages in work he was not hired to perform, assumes the risk of in-
jury from dangers peculiar to such service.

In an action for mnegligence against an employer, certain evidence consid-
ered insufficient to warrant a submission to the jury of the question

whether the plaintiff’s intestate could have escaped injury by the exercise
of ordinary care.

CAsE, for negligence resulting in the death of the plaintiff’s
intestate, James MecGill, while in the cmploy of the defendants.
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Trial by jury and verdict for the plaintiff. The evidence tended
to show the following facts: The deceased had been in the
defendants’ employ for about twelve years, and at the time of his
death had charge of their granite shed and yard, being foreman of
that part of their works. This shed and yard were on a siding of
the Maine Central Railroad, which extended in an easterly direc-
tion from the main line through the defendants’ premiges a dis-
tance of about 1,000 feet. There was a switch in the yard some
200 feet westerly of the shed, which was usually kept open so
that cars coming down the siding could not go upon the main
line. This siding extended easterly of the shed, on an up-grade,
a number of hundred feet to and some 500 feet beyond a steam
stone crusher operated by the defendants. It was the defendants’
custom to put four or five cars upon the siding above the crusher.
By their direction, their employees then moved the cars down the
track, one at a time, under a spout at the crusher, loaded them
with crushed stone, and then moved them a short distance down
the track toward the main line, to be taken by the railroad. The
moving of the cars done by the defendants’ employees was
effected by pinch-bars or gravity. On the day of the injury to
MecGill, two of the defendants’ employees loaded two of the cars
in this manner, and while they were letting them down the grade,
the cars got beyond control and ran away by reason of a defective
brake on the rear car. The men moving them jumped off when
they found them beyond control. MeGill had nothing to do with
the worle at the crusher, which was in the charge of another fore-
man; but when the cars came by the shed and through the yard
where he was at work, and he saw the forward car, which was
some fifty or sixty feet in advance of the other, running away un-
attended, he ran ahead and closed the switch, which was open.
‘When the first car ran past the switch, leaving the switeh closed
he pursued the car down the siding. As he overtook the first
car and was about to climb upon i, the second car ran over and
killed him. The evidence tended to show that he did not see the
second car until just before it ran into him, but that at the switch
there was an unobstructed view up the track easterly for about
400 feet, and that the cars could be plainly seen for that distance.
The defendants excepted to the demial of their motions for a non-
suit and to direct a verdict for them.

Josiah H. Hobbs and Fred B. Osgood, for the plaintiff.
John B. Nash and Walter D. H, Hill, for the defendants.

Parsons, J. The jury were instructed that the defendants
were bound to exercise reasonable care to ascertain by proper
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inspection or examination that the cars were safe for the use
which the defendants required their employees to make of them.
To this instruction the defendants excepted, and requested an
ingtruction that a shipper is not responsible for the construc-
ton of a car received from a railroad company in the ordi-
nary course of business, nuless there is a plain defect that could
be discovered by reasonable diligence. The question, if raised by
the foregoing, whether the rule applicable to railroad companies,
requiring inspection of the cars of other companies used for trans-
porting freight, is or not applicable to persons upon whose sidings
cars ave delivered for loading or unloading, was decided adversely
to the plaintiff in MeMullen v. Carnegie, 1568 Pa. St. 518, while in
Spavlding v. Granite Co., 169 Mass. 587, a rule more favorable to
the plaintiff than that included in the instructions given was
approved. But in the view we take of the case we have not
found it necessary to consider this question.

« As a matter of course there can be no negligence where there is
no duty.” Shearm. & Red. Neg., s. 15. 1t must appear, to ren-
der the defendants liable, that the action or omission to act, of
which complaint is made, constituted a breach of a duty owed the
plaintiff by the defendants. Conceding that a duty of inspection
rested upon the defendants, such duty arises from the familiar
principle that the master is bound to exercise due care to furnish
the sevvant with such appliances for his work as are suitable and
may be used with safety. Such duty is owed only to the ser-
rants required, or permitted, or, in the course of the business,
expected to make use of the instrumentalities provided.. 1f the
failure of inspection was a breach of duty to the employees at the
stone crusher, who were required to move the cars, such failure
was no breach of any duty owed by the defendants to a stranger,
or to McGill, who “had nothing to do with the work at the
crusher.” So far as appears, all the appliances furnished MeGill
for his work were safe and suitable. No harm came to him in his
use of such as were furnished him. Neither did the defective
brake or the running away of the cars render his place of work
unsafe, or put him in danger in going to or returning from his
work, or endanger his safety in the course of the employment for
which he was hired. He was foreman of the granite shed and
yard. Iarther up on the siding running through the yard was
the stone crusher in charge of another foreman. When MeGill
observed the cars running away, he was in a place of safety. Ile
was not responsible for the escape of the cars. He was not required
by the direction of his employer or the nature of his employment
to take any steps in the matter. His subsequent injury, aris-
ing from his unauthorized action, without request in fact or by im-
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plication from the defendants, and not from any breach of duty
owed him by the defendants, does not sustain a charge of negligence
against them. Where the servant voluntarily and without direc-
tions from his master, and without his acquiescence, goes into haz-
ardous work outside his contract of hiring, he puts himself beyond
the protection of the master’s undertaking ; and if he is injured, he
must suffer the consequences. Pitisburg ete. Ry. v. Adams, 105
Ind. 151, 164 ; Brown v. Byroads, 47 Ind. 435; Mellor v. Mer-
chants Mfy. Co., 160 Mass. 362; Ewvarts v. Railway, 56 Minn.
141,—22 L. R. A. 668, and notes.

In what McGill did in pursuit of the runaway cars, he acted,
not as the servant of the defendants in the course of his employ-
ment, but as a mere volunteer. One who, without request, of his
own motion voluntarily puts himself into a place of danger cannot
recover for any injury which may result from his own act. Pike
v. Railway, 89 Fed. Rep. 265 ; Church v. Railway, 50 Minn. 218,
. —16 L. R. A. 861, and notes. Assuming that the dangerous sit-
uation — the cars beyond control upon the descending grade — was
created by prior personal negligence of the defendants, the only
question upon the view most favorable to the plaintiff is whether
MecGill, by the exercise of ordinary care, could have escaped injury
to himself. If he could, the plaintiff cannot recover. Nashua Lron
and Steel Co. v. Railroad, 62 N. H. 159, 162. In such case the
defendants are not liable, for the same reason that they could
recover from McGill in case of injury to themselves or their prop-
erty from his wrongful interference, because their antecedent neg-
ligence- furnished merely the occasion, while McGill’s want of
care would be the responsible cause, of the injury which would
not have occurred except for his fault. Davies v. Mann, 10
M. & W. 546. Upon the question whether McGill, by the exercise
of due care, could have escaped injury, the evidence presents
nothing for submission to the jury. Reasonable men can come to
but ome conclusion upon the question. Hardy v. Railroad, 68
N. H. 528. He was in a place of safety, threatened with no dan-
ger. He did not suddenly find himself «in a situation of danger,
whatever action he might take.” Folsom v. Railroad, 68 N. H.
454, 460. He was under no obligation to act. His case is the
same as that of any bystander or stranger who happened to ob-
serve the escaping cars. But the case does not stop bere. To
prevent cars that might start upon the descending grade escaping
to the main line, and to guard against the serious result likely to
follow such occurrence, the defendants had provided a switch in
the siding, which was usually kept open so that cars which might
run away should be derailed before reaching the main line. The
switch was open upon this occasion. MceGill ran ahead of the first
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car and closed the switcly, so that the car, instead of being derailed,
followed on toward the main line. MeGill then, without opening
the switch or observing whether other cars were coming,— a fact
which the case shows he must have learned if he had looked,—
ran after the first car, and was run over by the second car which
followed over the switch as left by him. IHe was injured, not
- only because he voluntarily went into danger fromn a place of
safety to perform a work that was nothis to do, but because, upon
the occasion for which the defendants had devised a safegnard, he
by his own act rendered such safeguard inoperative. Undoubt-
edly with the best of motives, for the purpose of preventing the
slight loss which would result from dumping the car at the
switch, and probably confident of his ability to catch and stop the
car before it reached the main line, he voluntarily took the risk of
the greater danger. By whatever cause the cars were originally
set in motion, he wrongfully twimed them from-a comparatively
safe course to one fraught with great danger, and assumed the
responsibility for what might follow. That he was injured by the
car following gives him 1no more claim against the defendants than
if, having reached and been unsuccessful in stopping the first cax,
he had been injured in a collision with a train upon the main line.

After McGill placed himself upon the track in pursuit of the
moving car, the defendants were still bound to exercise ordinary
care to avoid injuring him. They could not without liability
carelessly or negligently run upon or injure him. Feleh v. foail-
road, 66 N. H. 818; HEvarts v. Railway, 56 Minn. 541. DBut
there is no evidence that the defendants or their servants, by the
exercise of any degree of care, could have prevented the injury,
either by warning him of the second car or by opening the switch
which he had closed. It is clear from the case that they could
not have prevented the injury after McGill had put himself in the
place of danger. If there might be question whether for McGill's
unauthorized act beyond the scope of his employment, without
request and against the defendants’ directions, the defendants
might not be liable to third persons injured thereby (dndrews v.
Green, 62 N.H. 480 ; Fredericks v. Ratlroad, 157 Pa. St.103,— 22
L. R. A. 306), there can be no question that they are not liable
to him or to his administratrix for an injury to him resulting from
his own act. The question of remote and proximate cause is gen-
erally for the jury. Boothby v. Railway, 66 N. H. 842 ; Stark v.
Lancaster, 5T N. H. 88; Gilman v. Noyes, 57 N. H. 627. This
proposition, however, is necessarily subject to the limitation affect-
ing the submission of all questions of fact to the jury: that if on
the evidence reasonable men can come to only one conclusion,
there is no question for their decision. Pike v. Ratlway, supra :

vOoL. LXX. 10
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Deschenes v. Railroad, 69 N. H. 285. Whatever the cause of the
escape of the cars, McGill’s act was a wrongful, responsible, inter-
vening force which was the proximate cause of his own injury.
State v. Railroad, 562 N. H. 528, 552; Gilman v. Noyes, supra ;
Cool. Torts 68-70. Upon the evidence no other conclusion is
reasonable. The submission of the case to the jury was error.
The verdict for the plaintiff must be set aside and a verdict entered -
for the defendants.

Faception sustained : judgment for the defendants.

WALLACE, J., did not sit: the others concurred.

Carroll, .
+Dec., 1899. .
5T Hersey ». HuToHINS.
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i72 ;3(7) An instruction is properly refused when there is no evidence to which it can
7 |
apply.
The failure to call an accessible witness warrants the argument that his tes-

timony would have been unfavorable.

The remark of counsel, that his client’s failure to provide expensive plans
was due to poverty, is not objectionable when thereis evidence as to her
means, and rude plans furnished by her have been compared in argument
with elaborate surveys submitted by the opposite party.

A verdict will not be set aside because a juror was related to the plaintiff’s
husband in the sixth degree, when there is no evidence that the moving
party used due diligence to ascertain the fact before trial.

Wrrr or Extry. Trial by jury and verdict for the plaintiff,
wlo claimed title both by deed and by adverse possession. The
defendant excepted to a refusal to instruct the jury that a mistake
of a boundary line is not a foundation for adverse possession.
There was no evidence to which such instruction could apply.

The defendant testified that one Buck, a former agent of the
defendant’s grantor, had been present at the trial, at the defend-
ant’s request, but was allowed to depart without testifying. Sub-
ject to exception, the plaintiff’s counsel argued that this showed
that the defendant could get no aid from Buck’s testimony.

There was evidence that the defendant employed three survey-
ors upon the disputed territory, who made numerous and elabo-
rate plans, and that he once said to the plaintiff, in a conversation
with her about this land: « Well, I would n’t go to law about it;




