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the whointention was that personsthat the testator’sfoundwas
of hisof the death of the survivorkin at the timehis next ofwere

diedin of childrencase all thetake theshould propertychildren
“itfor was thatthe decisionOne reasonissue. givenwithout

couldto the testator possi­. absurdbe . . supposeextremelywould
of his’after the deathto the overhave intended properlygivebly

to he hadissue, children whom pre­to those verywithoutchildren
in a will was con­it in Afee.” similar provisiongivenviously

in 66like v. Gage,in grounds Hardythe same uponstrued way
the thatBut from authorities552. aside upon pointH. beingN.

in theno aidis to affordtheyintention of the testator govern,the
Here, no intermediate conditionalthere wasof this case.decision

estate, unconditionally disposedthe fund and its income werebut
to thetime, were to bethe and words which appliedat same byof

the of the testator’s decease.as existed at timecircumstances they
views, itthe residue to theseTo make a division of according

asinto as there wereequal personshe divided many partsshould
-sister,the were hisat the decease of testator who nephewsliving

H. Sarahnieces, and children of Nathaniel Thurston andand the
oneTowle; should haveA. and each of such now livingpersons

meantime,in theirand if have died the representativesanypart;
have their respectively.should parts

Case discharged.

Wallace, J., did hot sit: the others concurred.

Carroll,
Dec., 1899.

HampshireAdm'x,McGill, v. Maine and New Granite Co.

appliancesduty onlya master furnish andThe of to safe suitable extends to
required, permitted, expected, inthose are orservants who the course of

employment, provided.the to make use of the instrumentalities
voluntarily, acquiescenceA the or mas-servant without direction of thewho

ter, engages perform,in to in-work he not hired assumes the risk ofwas
jury dangers peculiarfrom to such service.

againstnegligence employer,anIn an action for certain evidence consid-
jury questionered insufficient to a submission to the ofwarrant the

plaintiff’s byescaped injurywhether the intestate could the exercisehave
ordinaryof care.

Case, for in the death of thenegligence resulting plaintiff’s
McGill,intestate, James inwhile the of the defendants.employ
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Trial and for theverdict Theby plaintiff. evidence tendedjury
:to show the facts The haddeceased been infolio-wing the

fordefendants’ about twelve and at the timeemploy years, of his
had their anddeath shedgranite foreman ofcharge of yard, being

that of their works. This shed and were on a ofpart yard siding
Railroad, which inthe Maine Central extended an direc-easterly

the main line thetion from defendants’ a dis-through premises
1,000tance of about feet. There a inwas switch the someyard

shed,200 feet of the whichwesterly was sousually kept open
down the notthat cars could the mainsidingcoming go upon

shed,extendedline. This of the on ansiding easterly up-grade,
a number of hundred feet to and some 500 feet a steambeyond

the defendants.stone crusher It was theoperated by defendants’
four orcustom to five cars theupon above theput siding crusher.

direction, theirtheir then moved thethe cars downBy employees
time, crusher,atrack, one at under a at the loaded themspout

stone, and then movedwith crushed them a short distance down
line,the main tothe track toward be taken the railroad. Theby

the theof cars done defendants’by wasmoving employees
oreffected On the of the toby gravity.pinch-bars day injury

McGill, oftwo the defendants’ loaded two of the carsemployees
manner,in and while were themtins clownthethey letting grade,

control and ranthe cars beyond reason of a defectivegot away by
on the rear car. The menbrake them off whenmoving jumped

found them control. McGill hadbeyond to do withthey nothing
crusher, inthe at the which was the ofwork another fore-charge

;man but when the cars came theby shed and thethrough yard
work, car,he at andwhere was he saw the forward which was

other,insome or feet advance of the un-fifty sixty running away
attended, switch,ran ahead andhe closed the which was open.

switch,ran'When the first ear the the switch closedpast leaving
the thehe car down As he the firstovertookpursued siding.

it,and about to climb thecar was second car ran andupon over
him. tendedkilled The evidence to show that he did thenot see

him,car until it ransecond before into but that at thejust switch
there was an unobstructed view the track for aboutup easterly

feet,400 that cars could beand the seen that distance.forplainly
toThe defendants the denial of their a non-motions forexcepted

direct a for them.and to verdictsuit

J'osiah Fred B. Osgood,S. Solis and for the-plaintiff.

Sill,John B. B. S.Nash and Walter for the defendants.

Parsons, J. The were instructed that the defendantsjury
were reasonablebound to exercise care to ascertain by proper
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safe for the useor that the cars wereexaminationinspection
maketheir to of them.required employeesthe defendantswhich

and anexcepted, requestedinstruction the defendantsthisTo
thefor construc-is not responsiblethat a shipperinstruction

in the ordi-a railroada ear received from companyoftion
business, a defect that couldthere isof unless plaincoursenary

if raised byThe question,reasonable diligence.be discovered by
the rule to railroad companies,applicablethe whetherforegoing,

used for trans-the cars of other companiesofinspectionrequiring
to whosenot applicable persons upon sidingsis orporting freight,

was decided adverselydelivered for or unloading,are loadingcars
518, in158 Pa. St. whileCarnegie,in McMullen v.theto plaintiff

587,Co., more tov. 159 Mass. a rule favorableGraniteSpaulding
in the wasthan that included instructions giventhe plaintiff

we notin take of the case haveBut the view weapproved.
to consider thisit question.found necessary

“ there isbe no wherea matter of course there canAs negligence
15. It to ren-& Red. s. must appear,no Shearm.duty.” Neg.,

act,liable, ofaction or omission tothe that theder defendants
made, a a owed thebreach of dutywhich is constitutedcomplaint

ofthat a inspectionthe defendants. Conceding dutyplaintiff by
defendants, familiararises from thethe such dutyrested upon

due care to furnishthat the master is bound to exerciseprincipio
are suitable andthe for his work asservant with such appliances

is the ser-be used Such owed toonlywith safety. dutymay
business,or, in the of thevants or courserequired, permitted,
• If theto make use of the instrumentalities provided.expected

at thefailure of was a of to thebreachinspection duty employees
crusher, cars, failurewho were to move the suchstone required

breach the to awas no of owed defendants stranger,any duty by
McGill,or to “had to do the at thewho with worknothing

crusher.” So far as all the furnished McGillappliancesappears,
work and No to him in hisfor his were safe suitable. harm came

theuse of such him. Neither did defectiveas -were furnished
thebrake or of the cars render his of workplaceawayrunning

unsafe, or him in in to hisor fromput returningdanger going
work, or in the course of the forhis safety employmentendanger
which he was andhired. He was foreman of the shedgranite

theFarther on the wasyard. up throughsiding running yard
the instone crusher of another foreman. When McGillcharge

the he was in of Meobserved cars arunning safety.away, place
was not for the of the He wasresponsible cars. notescape required

the the hisdirection of Ms or nature ofby employer employment
to take in the matter. His aris-any steps subsequent injury,

action,from his in im-unauthorized without fact oring request by
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defendants,tlie andfrom not from breachplication ofany duty
defendants,him the does notowed sustain a ofby charge negligence

thethem. Where servant and withoutvoluntarily direc­against
master,from Ms and without Mstions into haz­acquiescence, goes

work outside contract ofardous his he Mmselfputshiring, beyond
of the master’s and ifthe he is heprotection undertaking; injured,

thesuffer etc. Adams,must v. 105consequences. Pittsburg Ry.
164;151, 435;Brown v. 47Ind. Ind. MellorByroads, v. Mer­

Co., 362;150chants’ Evarts 56Mfg. Mass. v. Minn.Railway,
663,L. R. A.141,—­22 and notes.

cars,McGill did in acted,In what of the hepursuit runaway
inthe servant of the defendantsas the course of hisnot employ­

ment, who,as a mere Onebut volunteer. without of Msrequest,
himselfmotion into a ofvoluntarily putsown cannotplace danger

whichfor result own act.anyrecover from his Pikeinjury may
255;Fed.39 Church 50 218,v. v. Minn.Railway, Rep. Railway,­

861,R. A.L. and notes. that the— 16 sit­Assuming dangerous
— —the cars control thebeyond uponuation wasgradedescending

defendants,of theprior personalcreated theby negligence only
the view most favorable to the is whetherupon plaintiffquestion

care,McGill, the exercise of havecouldordinaryby escaped-injury
could,If he the cannot recover. Nashua Ironplaintiffhimself.to

Railroad, 159,Co. v. 62 N. H.Steel 162. In such theand ease
liable,notare for the thatsame reason coulddefendants they

McGill in case tofrom of themselves or theirinjuryrecover prop­
interference,Ms theirwrongfulfrom because antecedenterty neg­

occasion,thefurnished wliile McGill’s want ofmerelyligence-
cause,thebe of the whichwould wouldresponsible injurycare

Mann,for his Davies v. 10occurred fault.excepthavenot
McGill,546. the whether theUponW. exercisequestion byM. &

care, could have the evidenceescaj>ed presentsof due injury,
thesubmission to men can tofor Reasonable comejury.nothing

Railroad,the 68conclusion v.upon question. Hardyonebut
He was in a withof threatened no dan­place safety,H. 523.N.

“finddid not himself in a ofHe situationsuddenly danger,ger.
Railroad,he take.” 68action Folsom v. N. H.mightwhatever

was under His the454, He no to act. case is460. obligation
of or who to ob­anythat bystander happenedsame as stranger

But thecars. case does not here. Tostopthe escapingserve
that start thecars upon descending grade escapingmightprevent

line, and to result tothe seriousagainst likelymain guardto the
occurrence, the defendants a switch inhad providedfollow such

that cars wMchwhich was sousually kept open mightthe siding,
main line. Thebe derailed before theshould reachingrun away

this occasion. ran ahead of the firstMcGilluponwas openswitch
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car,switch, derailed,ofthe so that the instead beingand closedear
then,main line. McGill withouton toward the openingfollowed

awereor whether other cars factcoming,—the switch observing
looked,—if hadhe learned hecase shows must havethewhich

car, run 'the second car whichthe and was over byafter firstran
as left him. He was notthe switch injured,over byfollowed

from awent into ofhe voluntarily danger placebecauseonly
do, because,buta that was not his toto work uponsafety perform

a hefor which the defendants had devisedoccasion safeguard,the
Undoubt-act rendered such inoperative.his own safeguardby

motives, ofof for thewith the best the preventingpurposeedly
the atcar thewhich would result from dumping-lossslight

switch, to and stopconfident of catch theand hisprobably ability
line, riskit the main took the ofreached he voluntarilyear before

werewhatever cause the carsthe By originallygreater danger.
-motion, turned them from ain he comparativelyset wrongfully
and assumed thecourse to one withsafe fraught great danger,

thewhat follow. That he was injured byfor mightresponsibility
him no defendants thanmore claim thecar following gives against

car,and been in the firstif, reached unsuccessful stoppinghaving
the main line.in a ahad been collision with traininjured uponhe

ofMcGill the in theAfter himself trackplaced upon pursuit
car, were bound to exercisethe defendants still ordinarymoving

him. not withoutcare to avoid could liabilityTheyinjuring
Felch Rail­run him. v.or orupon injurecarelessly negligently

318;road, 56 541. But66 N. H. Evarts v. Minn.Railway,­
servants,the theis no evidence that defendants or their bythere

care, theexercise of of could haveany injury,degree prevented
the switchhim of the second car oreither by warning by opening

couldhad It is thatwhich he closed. clear from the case they
inafter had thehave the McGill himselfputnot prevented injury

If for McGill’sof there be whetherplace danger. questionmight
withoutact theunauthorized of hisbeyond scope employment,

directions, the defendantsand the defendants’request against
to third v.not be liablemight persons injured thereby (Andrews

22,103,—Green, 436; Railroad,62 N. H. Fredericks v. 157 Pa. St.
not liableL. R. A. there can be no arethatquestion306), they

fromhim to liis for to himto or administratrix an resultinginjury
ishis own act. The of remote and causequestion gen­proximate

;the N. 342­ Stark v.for v. 66 H.Boothbyerally jury. Railway,
Lancaster, 88;H. This57 N. 57 H. 627.Gilman v. N.Noyes,

however, affect­is to the limitationproposition, necessarily subject
: if onthe of all fact the thatsubmission of toquestionsing jury
conclusion,menthe evidence reasonable can onecome to only

theirthere is no for Pike v.question Railway, supra;decision.
VOL. lxx. 10
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Railroad, 69Deschenes N. H. 285.v. Whatever the ofcause the
cars, actMcGill’s was aof the inter­escape wrongful, responsible,

was theforce which cause of hisproximate ownvening injury.
Railroad, 528, 552;State N.v. 52 H. Gilman v. Noyes, supra;

Cool. Torts 68-70. the evidence no otherUpon conclusion is
reasonable. of the to theThe submission case was error.jury
The verdict for the must be set aside and a verdict enteredplaintiff
for the defendants.

:sustained thejudgmentException for defendants.

Wallace, J., not sit:did concurred.the others

Carroll,
Dec., 1899.

Hersey v. Hutchins.

instruction, properlyAn is refused when is no evidence itthere to which can
apply.

argumentto call an accessible the that hisThe failure witness warrants tes-
timony have been unfavorable.would

counsel, provide expensive plansof that his client’s failure toThe remark
poverty, objectionableis not isdue to therewas when evidence as to her

means, byplans compared argumentand furnished inrude her have been
bysurveys opposite party.submittedwith elaborate the

jurorA anot be set aside because was toverdict will related the xilaintiff’s
degree, movinginhusband the sixth when there is no evidence that the

party diligence to ascertain trial.used due the fact before

Entiiy. TrialWhit oe and verdict for theby jury plaintiff,
claimed title deed andwho both adverse Theby by possession.

to adefendant refusal to instruct the that a mistakeexcepted jury
is not a forof a line foundation adverseboundary possession.

There was no evidence to which such couldinstruction apply.
Buck,The defendant testified that one a former of theagent

trial,haddefendant’s been at the at the defend-grantor, present
but allowed to withoutant’s wasrequest, depart Sub-testifying.

to the counsel that this showedject exception, plaintiff’s argued
that the defendant could no aid from Buck’sget testimony.

There was that the defendantevidence threeemployed survey-
ors the who made numerous and elabo-upon disputed territory,
rate and he once said inthat to the aplans, conversationplaintiff,

“ Well, it;with her about land: I n’tthis would to law aboutgo


