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Prastrg, J. The execution described the judgment by giving
its amount, the names of the parties, the court in which and the
term when it was rendered. The form is that used since 1718
(Laws, ed. 1725, p. 111; P. S, ¢. 281, s. 11), and correctly de-
scribed the judgment. Avery v. Bowman, 40 N. . 453, 4565. It
is not apparent that any purpose material to this case would have
been served by a more extended recital of the prior proceedings.

The return on the writ Is sufficient. ¢ From the earliest time,
it is believed to have been the received opinion that the sheriff has
the election to take the goods or the body in the first instance, and
is not bound to search for goods at all” Wilcow, J., Kinsley v.
Hall, 9 N. . 190, 194 ; State v. Roberts, 52 N. II. 492, 499. As
the officer was not bound to search for goods, his return is not
defective because it does not state that he did so.

The original act providing for giving security for prison charges
(Laws 1838, ¢. 870) was intended “to furnish the jailer a certain
provision for the payment of the prison charges, and to exempt
the debtor from the liability to be detained for their payment, by
requiring the creditor himself to provide for them.” Buck v. Me-
serve, 16 N. H.422,426. The statute now provides that the debtor
shall not be detained for the non-payment of prison charges in any
case where a bond is required. P. S, e. 285, s. 11. His rights are
not affected by the failure to give a bond, and he has no reason to
complain of the omigsion. It is not necessary to consider whether
the case is one where thé jailer could have demanded security.

Fleception overruled.

Broocrrr, C. 4., and Pik®, J., did not sit: the others concurred.

Merrimack,
Dee., 1899.

GUERIN 2. NEW ENGLAND TELEPHONE AND TrELEGRAPH CoO.

The declarations of an agent are not binding upon the principal unless made
by virtue of express authority, or required by the ordinary prosecution of
the business in which he is engaged.

In an action to recover for injuries fo a horse by overdriving, the owner’s evi-
dence as to damage suffered from loss of the animal’s service is admissi-
ble.

CasE, for injuries to the plaintiff’s bhorse. Trial by jury and
wverdict for the plaintiff. In June, 1898, one Meclntive, the fore-
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man of the defendants’ linemen, having authority to hire horses for
the defendants, when needed in connection with the branch of their
work over which he had charge, hired of the plaintiff, at Hopkin-
ton, two lorses and wagons for use while 1ebui1ding a part of their
line from Concord to Hopkinton. The price agreed to be paid was
$1.75 per day, and the horses were to be returned to the plaintiff’s
stable each night.

The plaintiff’s evidence tended to prove that the horses were
hired only to transport workmen from Hopkinton to and from their
place of work, which was about two miles distant; that on the day
the horse was injured (July 7, 1898), he was driven beyond the
point for which he was hired, some four or five miles, to Concord ;
that the day was very warm, and the wagon heavily loaded.

The defendants’ evidence tended to prove that they hired the
horses for use upon their line wherever needed. They admitted
that on the day in question they had driven the horse to Concord,
and claimed that under their agreement they had a right to do so.

As tending to show that the contract was as stated by him, the
plaintiff testified, subject to the defendants’ exception, that when
the horse was returned at noon on July 7,1898, the driver denied
that he had driven the horse beyond where the men were at work,
and as far as Concord. The plaintiff also testified, subject to ex-
ception, that the loss of service of the horse was a damage to him
of a dollar a day for fifty-three days.

Hastman § Hollis, for the plaintiff.
Streeter, Walker § Hollis, for the defendants.

BroparrT, C. J. The fact of the driving of the horse to Con-
cord on the day of the alleged injury to him was not in controversy.
The only issue upon this point was whether, under the agreement
between the parties, the defendants had the right so to drive him.
Such being the issue, the denial of the driver, ¢that he had driven
the horse beyond where the men were at work, and as far as Con-
cord;” should have been excluded. If it had any tendency to show
that the contract was as claimed by the plaintiff, it was foreign to
the scope of any authority the driver possessed, so far as appears
or can be presumed, and must be understood to hdve been made in
his individual, rather than his representative, capacity.

To make the declarations of a servant or agent binding upon his
master or principal, they must be made by virtue of express au-
thority, or be required by the due and ordinary prosecution of the
business (Pemigewasset Bank v. Rogers, 18 N. H. 2565, 269) ; but
“the mere circumstance of their having been made of and concern-
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ing the business he was cmployed in, does not give them any such
effect, unless the servant had been ingtructed to make thew, or un-
less they were so connected with the service that they became nec-
essary in the due and effective discharge of it.” Batchelder v.
Emery, 20 N. H. 165, 167 ; Pemigewasset Bank v. Rogers, supra ;
Woods v. Banks, 14 N. H. 101, 113.

The facts furnish neither of these requisites. No express au-
thority to make the declaration is claimed, and there is nothing
tending to show that it was necessary in the due and ordinary prose-
cution of the business for which the declarant was employed. In
respect of the horse, it was no part of his duty to tell the plaintiff
where he had been with him on the day in question, and his state-
ment was inadmissible as against the defendants, either as an ad-
mission or as a part of the res gestw, or for any purpose except un-
justly to prejudice then. Authorities, supra ; Nebonne v. Rarlroad,
67 N.H. 5381, 532; Ordway v. Sanders, 58 N. H. 182, 188 ; State v.
Wood, 58 N. H. 484, 494 ; Morrill v. Foster, 32 N. 11. 358, 360 ;
Wiggin v. Plumer, 31 N. H. 251, 267 ; Patten v. Ferguson, 18 N. H.
528, 529; Hadley v. Carter, 8 N. H. 40, 48,

Upon the facts appearing in the cage, no reason is perceived why
the plaintiff was not properly allowed to testify to the amount of
damage resulting to him from the loss of the horse’s service. Such
loss of service was appavently the natural consequence and proxi-
mate result of the wrong complained of, and constituted one of the
proper elements to e considered by the jury in their assessinent
of damages, under suitable instructions from the court, which it is
our duty to presume were given in the absence of any evidence to
the contrary.

Verdict set aside.

Pikg, 4., did not sit: the others concurred.

Merrimack,
Dec., 1899.

CATE v. MARTIN ¢ a.

The statutory provision that the mayor of a city shall have a negative upon
the action of the aldermen in laying out highways, and in all other mat-
ters, does not apply to a determination by the board of aldermen of the clec-
tion of a member thereof.

Prrrriox, for mandamus, filed at April term, 1899. Facts
found by the trial court. dJohn W. Sanboin was declared elected
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