
MARTIN. 135v.CATEN. II.]

them suchin, does not anyhe givethe business was employediTig
them,to or un­had instructed makeeffect, the servant beenunless

that became nec­the service theywere so connected withless they
it.’’ Batchelder v.ofdue and effective dischargein theessary

167; asset Bank v.165, Rogers,Pemigew­ supra;20 N. H. ­Emery,
101,Banks, 14 N. H. 113.v.Woods

au­Noof these requisites. expressThe facts furnish neither
claimed,is and there isthe nothingto make declarationthority
in due andthe ordinary prose­show that it wasto necessarytending

Inthe declarant wasof the business for which employed.cution
to thehorse,-it his tellthe was no of duty plaintiffof partrespect

in and his state­him thehad been with on day question,where he
andefendants, either as ad­theinadmissible as againstment was

for un­a of res or purpose exceptor as the gestee, anymission part
; Railroad,v.Authorities, Nebonnethem. supra­tojustly prejudice

532; 132, 133;State531, Sanders, 58 H. v.N.N. H. v.Ordway67 ­
358,Foster, 360;32 H.Wood, 484, 494; N.N. H. Morrill v.53
18 N. H.251, ; PattenPlumer, 31 H. 267­ v. Ferguson,N.Wiggin v.

40,Carter, 43.528, ;529­ v. 8 N. H.Hadley
case,the no reason is perceived whythe infactsUpon appearing

the ofto to amountnot allowed testifythe wasplaintiff properly
Suchof the horse’s service.to him from the lossdamage resulting

andconsequence proxi-the naturalloss of service was apparently
of, of theand constituted oneofmate result the wrong complained

in tlicir assessmenthe theelements to considered by juryproper
court, it isfrom the whichof under suitable instructionsdamages,

toin of evidenceour to the absence anywereduty presume given
the contrary.

set aside.Verdict

J.,Pike, did thenot sit: others concurred.

Merrimack,
Dec., 1899.

a.v. Martin &Cate

provision city uponstatutory mayor negativeathe a shallThe that of have
highways,layingin in all mat-of out and other-the action the aldermen

ters, apply by thedoes not to a the board of aldermen of elec-determination
of ation member thereof.

Petition, mandamus, term,filed 1899. Factsfor at April
electedfound the trial court. John TV. Sanborn was declaredby
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Concord,alderman 2an of Ward of the of at tliecity municipal
November,inelection 1898. His election was contested tlieby

who claimed to be Sanborn,elected instead of aplaintiff, and
had board, 81,was before thehearing aldermanic 1899.January

At this the resolutions were a ma-hearing following adopted by
vote of the aldermen:jority

Resolved, Cate,That Ross W. received a of thehaving plurality
votes cast for in 2alderman Ward in said at an heldcity, election

the November,on lastof aeighth is to seat in thisday entitled
board, Sanborn,and John W. not been elected at said elec-having
tion, is not inentitled to a seat this board.

“ Resolved,That clerkthe is instructed to strike out of his records
Sanborn,the name W. 2,of John as alderman from Ward and

substitute in Cate,thereof the name Ross W.of and furtherplace
to said John W. Sanborn and said Ross W.notify Cate of this
resolution at once.”

The thevetoed themayor resolutions. On of theirquestion
veto,over the aldermen in thepassage voted andeight affirmative

in the but.six less than two thirds of the aldermennegative;
affirmative,'•elected in 7,voted the as sectionhaving required by

47, Statutes,of the Public•chapter the failed toresolutions pass.
At 1899,a 14,of the and onaldermenmayormeeting February

Alderman a six ofmembersDudley presented paper, signed by
board, Sanborn,the ofthe John W. ofprotesting against right

2,Ward ward;to an alderman saidact as from anotheralso
forth that Ross W. had takenpaper Cate the oath of officesetting

Walker,as alderman R. E.before of the It wasjustice peace.
file,moved that be onduly said and the motionpapers placed

was carried. board,The vetoed the action of the theandmayor
—motion failed of a over the veto six aldermen inpassage voting

affirmative,the inand four the negative.
elected,The clerk did Cate that he was declared nornot notify

Sanborn that he declared Cate hear-was not elected. was at the
and the understood that he then claimed to enti-ing, bemayor
totled the seat. was the wereHe not when resolutionspresent

passed.
vetoed,Since the wereresolutions and to the ofprior bringing

suit, claim, above,this Cate made no ashas to theexcept mayor,
clerk, Sanborn,to the to that he should be tocity or allowed

exercise anhis alderman. He has himselfas notrights presented
board,take theto Ms seat at of the norany requestedmeeting

to Mm as an wrerealderman since the resolutionsmayor recognize
resolutions,vetoed. In these the inacted goodvetoing mayor

faith, ballots, thethat the as existed on the ofbelieving they day
election, showed Sanborn wasthat elected.legally
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inhis seat theis tothe facts entitledIf Cateupon foregoing
issue; otherwise, italdermen, the mandamus shouldboard of

not.should

Streeter, Hollis, for the plaintiff.Walker &

for thewhom were Martin Howe),Eastman Hollis (with &&
defendants.

never been definedof the hasThe vetoscope powermayor’s
Itcourts. is established bya decision of the Newby Hampshire

“ shall have ain the words: Hestatute mayor]following [the
outinthe action of the laying highways,aldermenuponnegative

be ormatters; appoint­and in all other and no motion can passed
veto,his unless votement made the board of aldermen over byby

S., e.thirds, least, 47,P.elected.”of two at of all the aldermen
ands. this plain explicit7. What the intendedlegislature by

court; this intentionthe andis the now beforequestionlanguage
evidence, in the construc­from asis to be ascertained competent

Barker,v. 66Edgerlytion of a will or other written instrument.
434, evidence of thisN. H. 447. We maintain that conclusive

thein ofintention is found the and unmistakable expressionplain
statute itself.

is,rule construction that it“The first and ofmost elementary
in theirto and are usedIs be assumed that the words phrases

one,if and in theirtechnical have popularthey acquiredmeaning,
arenot,if and the and sentenceshave that phrasesmeaning they

to be and from thisconstrued to the rules ofaccording grammar;
it not unless adequate groundsis allowable topresumption depart,

wouldfound, in whichare either the incontext or consequences
in-that thatresult from the literal forinterpretation, concluding

not intention of thedoes the realterpretation legislature.”give
End. 4.Stat.

defined.In and wellthis ease the are clearpowersmayor’s
There that theis in the the conclusioncontext to warrantnothing
literal Are theis the one. consequencesnot correctinterpretation
which as tofollow a literal of such a nature justifyinterpretation

evidentthe It theof another? We think not. wasadoption
reason,intent, to thefor an and sensible giveentirely proper

liberalmayor very powers.
and theThe the selectmenlies betweenmunicipal body midway

the ofstate It from boardis a naturalgovernment. growth
— of towns.selectmen inits thecorresponding part government

themmen,We ofthere have a board of twothree homogeneous,
samealike in has theas one aldermanevery respect, preciselyjust
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fellows;as his and thirdrights a who from thediffers rest inonly
chairman andbeing vote,officer. This chairmanpresiding has a

but two,he be outvoted the othermay who twoby thirdscompose
board,of the theas chairman of the ofprecisely board aldermen

be outvoted.may
moreover,The theis direct allmayor, ofrepresentative ofparts

the He is selected fromcity. the whole for Mscity fitness to
aldermen,direct and restrain the action of the and is topresumed

have broader and intellectualexperience, capacity, powers than
the rest of the Aboard. of the statutes showsreading plainly his

cases,and,unusual in S.,some P. eo.arbitrary powers. 46-50.
The thatcontention our work onbodies the model ofmunicipal

incorrect,the state is thefor islegislature legislature. presided!
chosen,over number, members,one of ownitsby the whoby has

no or executive andjudicial no veto over its resolutions.power
The veto inlies the Thepower officerpresidinggovernor.
of the board andof aldermen andhasmayor executivejudicial
functions. theLike he has a veto and he is.governor, power,

;elected the unlike the he aby is member ofpeople thegovernor,
aldermen,board deliberations,of over aits and-has voicepresides

in all therefore,its Itaffairs. that the councilappears, municipal
is unlike the in thestate characteristics nowlegislature very

discussion,under and the value of fails with the dissimi-analogy
of the A Newtwo bodies. councillarity isHampshire municipal

sui generis, and are to in theits be construed of itspowers light
own conditions.peculiar

It should be borne in mind that the is not the servant ofmayor
the board over like thewhich he the of house ofpresides, speaker
representatives. He is the as a checkelected theby uponpeople
aldermen, is, therefore,and he its head forresponsible restraining
all he overridden a two-thirds vote. Theunless ispurposes by ””“ “law he a:ovides that shall and shall havejv preside negative
on the action the aldermen. It no difference ifof makes his.

are officerpowers more extensive than those of other in theany
state, so himas the in expresslong authority,,legislature, giving
did isnot transcend its If itconstitutional limitations. sensegood

-directions,to the itin is.unusual- somegive mayor authority
othersensible extend that to similar matters.toequally authority

We to contained in theare inclined with the statementagree
brief, the that his extends toplaintiff’s to effect authority placing

aa an ofto reverse Ms onattemptnegative upon ruling point
order, thator a motion or else mayupon adjourn, anythingto

what become dictate shallbefore the board. He cannotproperly
done, if Mm ofbut it seems best to to a certainup piecenot take

un-it,at a he can not butbusiness certain time forbid absolutely,
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Weis of a contendopinion.a contraryless substantial majority
whethercourt to determine the.not a for theit is questionthat

That,are extensive.in direction toothe thisof mayorpowers
of thethe wisdom statuteOfwas for the legislature.question

soundness,for thenotcan It is responsiblethe court say nothing.
itthe laws interprets.of

to to thethe meant give mayorIt thatis apparent legislature
action, andin both judi-legislativepower restrainingextraordinary

anda commoncial, the veto is veryand his exercise of power
Theaction. legislatureof unwisewell method restrainingdefined

the samewell, had tofor their own acts pass throughknew it
influence of a.theIn no conceivable could restrainingtest. case

whole have ex-man, in of the citywhom the peoplebroad-minded
invotes, exercised thantheir be bettertlieir confidence bypressed

of theirneed restraintIf the aldermen thean election case. ever
of this delicate task.it is in the exercisespirit,guiding

”“ of the coun­contended, however, each branch cityIt thatis
S.,P.members.the election of itsmade the final ofcils is judge

admit; remains:c. but the48, s. 11. So much we question
theInthe discussingthe word “branch” include mayor?Does

into a com­the deeplyof the vetoquestion power, plaintiff goes
etc.,charters, under­commissioners’ reports,of theparison early

Thisin of itsto construe this the origin.statute lighttaking
wise, there is.it whereis but is onlycourse frequently permissible

Aof the under consideration.doubt as to the statutemeaning
statute, as it wasin all its originallyconstruction of this parts,

exists, doubt as to its meaning..and as it now leaves no’passed
the vetothat which providesIn the second section following

branch,eithermember ofthe “Nois found following:power
services,”'for histhe shall receive any compensationexcept mayor,

(1.13; a state­S., 48, L., 46, s. 13. Here is plainP. c. s. c.etc.
mem­the is ament, in terms that mayorunmistakableintimating

”““ interm branchThe of the sameber of one branch.” use
an12, cannot be consideredsections andthree successive 13)(11,

interm the samemust have used theaccident. The legislature
wouldevidencebut thein each instance. plainestsense Nothing

this,asevidenceconclusion. suchwarrant a different Against
The con­cannotof the prevail.the elaborate plaintiffargument

atheconsidered mayorthat tlieclusion is irresistible legislature
sec­addition, there are otherInthe aldermanic board.member of

theintended mayorthat thetions which tend to show legislature
i¿.,46, 2, ;S., c. ss. 3P.one branch.and aldermen to constitute

brief,47, holdingin tlie4, 11. The cases cited plaintiff’sc. ss.
will be found upon,in its scope,the is limitedthat veto power

The differ­in the case.little presentexamination to have force
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ence in the theof statutes is soprovisions as to theirgreat destroy
value as To from one ofprecedents. quote these cases:very

case, cases,in inthis as all suchFortunately do notprecedents
fetter, nor will the decision belargely present to aformlikefy

•to affect the ofprecedent interpretation identical inprovisions­
Statefuture charter.” v. 68Langdon, Conn. 522.any

The of thefunctions as chiefseparate mayor of themagistrate
and as a member of the aldermanic branch ofcity, the coun-city

cils, 14,in 48,are well illustrated section of thechapter Public
“: The executiveStatutes of the andpowers the administra-city

tive of when vested in thepowers police, except shall bemayor,
aldermen,”and•exercised the etc. Themayorby is notmayor

ex a member of board of 'aldermen. Hethe. is a member byofficio
act of the of and in•express legislature. Independent addition to

this he has duties as Itmembership, important is idle tomayor.
contend that the is not to themayor pass upon election of the

notaldermen because do on his election. The statutethey pass
tribunals as thesuch sees fit. Itprovides thelegislature gives

aldermen,a veto over all matters the andmayor concerning gives
aldermen, council,the with the acommon voice in determining

claim thathis election. We do not the anis alderman.mayor
e.,He is a member of the board for certain i. for thepurposes,

them,and with andofpurpose such actssitting acting negativing
Foster, 49,as seem to him unwise or Brown v. 88 Me.wrong.

the ashows how is member of the aldermanic branch:just mayor
“ It is to the extent of such as are committedpowers specially

further,him, ato and no that he is of the council.”part city
assemblies, conventions,It is true that and arebodieslegislative

the final of the election of their own members.usually judges
Tins inis so for reasons of order that beelectionspolicy, may

and not be to the courts.passed upon speedily delayed by appeals
But thetins is no reason notwhy may somelegislature provide

Thus,■other of the matter. while theexpeditious way settling
aldermen,is much more connected with the themayor intimately

•common authorized' to sit with thecouncil is aldermen on the
case,In theof his there is reason'question present noqualification.

the the rulerule shouldwhy supersedegeneral special provided by
the withfor the sits the aldermen and delib-mayorlegislature,

so that theerates with them result is as andconcurrently, speedy
indefinite as if he were not allowed to take thepart proceedings.

Blodgett, of vetoJ. The the con-scopeC. statutory power
7,of cities in tins state is found inferred the sectionupon mayors

“Statutes,47, which that Hethe Public shallprovidesof•chapter
inthe action of the aldermenhave a outnegative upon laying
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matters; canand no vote he orpassedin otherand allhighways,
veto,aldermen over bis unlessthe board ofmade byappointment

thirds, least, all aldermen elected.”of thea of two atvoteby
itself,alone and taken byWhile this standingsweeping language,

nevertheless,,and its interpretation,is plain explicit-,apparently
alone; statutes,one rule for like allnotdoes upon anydepend

instruments, the ofbyare to be interpretedother written weight
more orevidence, of which bear lessapart may stronglycompetent,

direction,direction, in a different thusa and another partin given
the of both combined.productthe result dependent uponmaking

in towords, statutesconstruing beingIn the objectother primary
enactment,in theirof the resortascertain the intention legislature

context, the thehad to the subject-matter,to be their language,is
ofthe and reason the law.and orconsequences, spiriteffects

rules, and as the defendantsIn the of these conceding,light
sui and itsgenerisclaim, that a council is largely powersmunicipal

of that thewe are defendants’opinionto be construed accordingly,
contention, a to and em-that the veto of extendsmayorpower

as the onea of aldermen to election ofdecision of the boardbraces
members, Further than this we are notcannot be sustained.of its

of the statuteto for the thewhateverrequired language givinggo;
“ of the aldermen in outa the actionmayor negative upon laying

matters,” mean, and itin other whethermayand allhighways,
for the thewould or not be to tolegislaturewould competent give

ofaction theof a a veto the branchupon legislativeexecutive city
inas a court the of aperformanceof the city sittinggovernment

theit to the contention ifisduty, enough satisfy presentjudicial
ease the aldermen is em-of a election notdecision contested by

”“ ; inin the in matters and of thebraced all otherphrase, support
not,it cannot but the evidence deci-conclusion that is we asregard

sive.
of a is an or ofThe not alderman councilman themayor citycity

in Heor those terms. issense ofany general proper designated
”in and thethe statutes as the officer” “chief executive“principal

3;S., Ib., 47,46,of P. a. . s. and boththe s. andcity 5); properly( c­
andare administrative. Martindalehis duties executiveprimarily

413;Palmer, 441, 121,v. 52 Jacobs 100 Cal.Ind. v. Supervisors,
of un­135. He not a member of either branch the councilsis city

Cor.,less Mun. s. andmade such lawexpressly by (Tied. 96);
“case, of arewhen this the it is to the extent such aspowersis

further,him, heto and no that a of thecommitted isspecially part
49;Foster, Ransom,88 56council.” Brown v. Me. v.city People

476;; Porter,514, Gleason, 470,11 StateBarb. 516­ Mills v. Wis. v.
113 He of its members in the inInd. 79. is “not one own sense

” 195;12 Y. 192,an N.which alderman is v. City, Supp.(Garside



CATE v. MARTIN.142 [70

Thistlewood, 450, ;Ill.v. 101 nor ithas been452)­Winter under­
inhe is to be counted thethat astood ofdetermining presence quo­

;v. 62 H. Smith,N. 383­ Somersetrum. Attorney-Greneral Shepard, v.
456S. W. Rep.49 1899).(Ky.,

the of theseprinciples authorities none have beenApplying (and
to theto the contrary) statutory provisionsfound torelating mayor

in defendants,cited behalf of thealdermen the result isand indu-
theto establish that while theproposition amayor is con-bitably

the aldermanicof board for somepart hespecialstituent purposes,
not in alderman,acts in the board anand of.sits but inthe.capacity

ex officer,andof exercisespresidingthe thosecapacity powersofficio
have been committed himspeciallywhich to as the chief execu-•only

of thetive city.
suchextensive be hipowers case,However the andmay present

of the authorities to which made,has been theregardless reference
that the shouldunderstanding not belegislative mayor regarded

cases,inan alderman contested election least,at•as sufficiently ap-
“the statutefrom that the board ofenacting aldermen shallpears ”thefinal of election andthe judgebe of itsqualification members

48,c. s. theS., because authority thus vested in the aider-11),(P.
extend to themen does not election of of which themayor, city

in 3,convention are made thejointcouncils sectionbyjudges chap-
Statutes,41, because, 11,andthe Public underter of section chap-

48, alderman is not made ater each ofonly the election ofjudge
fellow-members,but are made thetheyhis hisof electionjudges

And the same asalso. to the understand-conclusion legislative
ismayor’sof the evidencedmembership the furthering by pro-

11, that eachvision of section branch of the incity government,
“therein, shall election,”of a call a newvacancy■case because spe-

for the of a incial the officeof wasprovision filling vacancy mayor
and Such,made another tribunal. c.by 1895,elsewhere Laws 41.

■also, to havewould seem been the of the defendantunderstanding
didhimself, for he not assume' act an inmayor to as alderman the

board,before the but•election assolely mayor.
While citationsthese demonstrate that theamply aldermanic

cormcils, 11,of the withinbranch the ofcity section is themeaning
board of aldermen exclusive of the if so histhis bemayor (and

cannotveto because the ofpower the board wouldapply, judgment
then be also affordnot thethey thatfinal), convincing1 proofs

was notveto intended amayor’s to extend to decisionpower by
the aldermen of a contested election suchcase. aHaving made

an■decision it isfinality, incredible that theimperative legislature
would itself andintentionally stultify emasculate the statute by

officer,it subordinate to the anarbitrary of executivemaking caprice
in an executive and no■actingsolely capacity, tosiibject supervis­
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however, true,If, andthe were thecontrary provisionpower.ing
“ on ofa the action the aldermen inthe mayor negative lay­vinggi

matters,”and in all other were ofout susceptible thehighways,ing
defendants,it the it notconstruction isput upon bybroad per­

bewhat the could sustained. Inground provision auponceived
case, cases,all itin other is theelection ascontested constitutional

to have the between themof the contestants issue settledright by
action; and beof this cannotright they deprivedjudicial lawfully

not,enactment. 'The isveto andpower hasany legislativeby
be, aunderstood to To allnever been intentsjudicial power. and

it a of the executive alone,for all is franchise departmentpurposes,
hisbe exercised its at andpossessor pleasure,and by withoutmay

consent, trial, The of inor notice. adjudication thislegal rights
be under our ofmanner cannot tolerated orsystem government,
in has not a totalunder other which there been abolition ofany jus­

and fundamentaltice principles.legal
forBut no solid the defendants’there is constructionground of

nounder consideration. It is less truethe now thanprovision it
(Jokein that inthe time of Lord “the laws consistwas not being

read, 8but in understood.” Co. 167. “When thebeing legisla­
of ature enacts that each branch shall becity thegovernment

members,of the elections of its the inference is thatjudge they
constitution,the from thecopied that itlanguage understanding

in constitution,mean in the statute what it means thewould and
created,bodies,that legislative andintending municipal organized,

on model of state shalllegislature,the the have the sameworking
ofas of the elections their members. It ispowers judges also

that, for inreasons of convenience thepublicprobable transaction
cities,of the affairs of the intention was tolegislative establish a

cases,tribunal for the determination of such whichspecial would
and theact without incidentexpeditiously, ordinarily todelays

Sands, 54, 57.68 H.v. N.Attorney-Generaljudicial procedure.”
See, also, Newark, 399,State v. 1 Dutch. 415. It neverhas been

the thethat veto of thissupposed power granted stategovernor
trie to the orconstitution extendedby qualifications elections of

ofthe either themembers of branch legislative department, con­
the constitution declares that eachwhich branch shallcerning be

anand it would he indeed,the extraordinaryjudge; prerogative,
theif the has of cities withinvested a morelegislature mayors ex­

hastensive veto than our constitution conferredpower upon the
or national constitution thethe upon president. Noth­governor,

but the most decisive evidence would warrant asuching conclu­
sion; and the havethis defendants failed to supply.

In fact, contention basedtheir is thesubstantially upon proposi-
tion, isthat the thebecause statute tomayor empowered by inter-



v.144 MARTIN.CATE [70

act the aldermen in thebis veto the ofpose upon judicial laying
matters, he law­of arid in all other thereforeout mayhighways,

ni ait their action contested electionfully interpose upon judicial
untenable. Its iscase. But this is utterlyproposition reasoning

ail'd its conclusion unsound. which are similarfallacious Things
it wasin some are'not the same. Whether forcompetentrespects
a theto withmayor negative uponthe empowerlegislature the

aldermen,the need not now be deter­out of alaying highway by
stated, are tomined. been we atrequired goAs has previously

meet of the case be­this far to thetime only exigenciesenough
us; to thethis we think no other answer propo­fore and for purpose,

the fact thatis than to call attention tosition necessary pregnant
thenot that the decision ofthe has enactedlegislature anywhere

final, but,be on theof shallaldermen in the out highwayslaying
theto de­byit has personcontrary, expressly given any aggrieyed

in orout high­of or town authorities laying alteringcision city
S., 68, 2;c. s.P.therefrom to this court.the of appealways, right

Ib., 1,c. 2. the46, ss. considerations so broadly distinguishThese
betweencase the to to anyone from other as bring naught analogy

however, lack­are notthem. answers to the proposition,Other
ing.

the re-the is byA foundation for furnishedpetitionsufficient
in a demand the to hismayor performofrespect uponfactsported

duty.
inthe Viewed any permis-more need be said of case.Nothing

statutes,decisions, nature andfrom the the thesible derivedlight
understood, conse-thethe vetó as heretoforeof powerpurpose
construction, the anal-the defendants’which would followquences

ofto the systemof the ofogy city system government governmental
nation, of theand. and the and independencethe state separation

executive, in our billand enjoineddepartmentslegislative, judicial
conclu-of to theof evidence leadsthe overwhelming weightrights,

the actioncould not vetosion the of Concordmayor judicialthat
court, whichas a in a matter ofof the of aldermenboard sitting

finalmade it the exclusive andthe statutes have judge.

Petition granted.

Pike, J., others concurred.did not sit: the


