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a.,Currier, v. Currier Ex’rs.Ap’t, &

providesin that the shall take one third ofa clause a widow thewillWhere
personal property,also third all hisin F and one ofreal estatetestator’s

byspecified paymentdiminutionshares without theis entitled to theshe
debts, although personalty in handsthe of the executors isthe insufficientof

purpose.for that

Appeal. Currier, deceased,Facts Williamagreed.Probate
and three children. his will heBywidow plaintiff)a (tlieleft
executors, and ordered andfor directedhis two sonsnominated

and funeral within onedebts chargeshis yearto justthem pay
“ Third,is as follows:The next toprovisiondecease.hisfrom

devise, andCurrier, I one thirdwife, A. bequeathgive,Marymy
in Franklin inthe ofestate situate saidcityrealof all mypart
be in full of allMerrimack, to her claim forthe sameofcounty

third ofAlso one ofmy personal propertyand homestead.dower
fourth, fifth, andthe sixth itemsBydieI possessed.”maywhich

and two amount-to his daughter grandchildren,legacieshe gave
“: rest,item is as follows All the$225. resi-The seventhtoing

real, mixed,anddue, property, personal,remainder of myand
situate, I andgive, bequeath,and however devisefoundwherever

and William W. Curriersons, C. Curriertwo Myronto my [the
alike.”and shareto shareexecutors],

$3,810,—His of real estate all sit-appraisedconsistedproperty
$10,—a lot andcemetery appraisedin Franklin exceptinguated

$832.30, seven of which con-eighthsappraisedpropertypersonal
bonds,notes, and book accounts. to theof Accordingsisted

the ofallowed there wereby probate,as judgeexecutors’ account
the :estatedemands againstthe following

$385.81....of administrationExpenses
..... 142.05Funeral expenses

.... 164.88last sicknessofExpenses
796.54.......Debts
225.00.......Legacies

..... 25.00Cost of gravestones

$1,739.28

oftwo thirds one of real estate tosold pieceThe executors
claims. The is from a decree ofthese appealto payraise money

hands,in the executors’ which thethe balance bydistribution of
of the personalnot allowed any part property.wasplaintiff
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Sanborn,JEdwardB. S. thefor plaintiff.

Albín,John H. for the defendants.

Chase, J. The whether thequestion ofjudge probate had
the matterof about which thejurisdiction parties disagree seems

them,have been waived andto has not beenby considered.
- The relates to the intentiondisagreement theexpressed tes­by

in thirdtator the item of his will. The plaintiff that the tes­says
intended totator her one third of boththereby give real estate and

•without diminution thepersonal property, by ofpayment debts
while,and other as to thecharges; personal the defend­property,

ants that the intention was to hersay give one third ofonly the
left after thebalance of the claimspayment that are ordinarily

to it the rules of law. Thechargeable by natural and ordinary
of the used themeaning by testatorlanguage sustains the plain­

“ Alltiff’s claim. real estate insituate themy Franklin,”ofcity
a definite and clearis ofdescription property. “My personal

of winch I die isproperty may possessed,” no less definite and
Theclear. intendedparticular property eachby description

be ascertained.can The first areadily is devise.specific The
“also,”connective and the terms,absence of tend tomodifying

the■showthat second was intended to be of the same class. Own­
of an undivided fractional of aership ofpart mass personal prop­

of articles of different kindserty consisting is Thepracticable.
law means for theprovides of inrights tenants commonsevering
in well insuch as as realproperty Moore,estate. v. 67Pickering

Moreover,533.N. H. this personal consistedproperty oflargely
notes, bonds, and book ofspecies that arepropertyaccounts —
convertible into and divisible.money But' itreadily is unneces­

whether,to determine intention,to thesary testator’saccording
ofthe bequest personal was aproperty technically specific legacy.

The is not thirda ofplaintiff the inseeking part property species,
a thirdbut of the sum withpart which the executors were

on account of the incharged personal theirproperty settlement
with the of Thejudge probate. of the tends tolanguage bequest
show, least,at that the fractional of each kindpart of property

was a whole,—intended fractional of thepart that diminution of
the was no morepersonal property than diminution ofexpected
the real estate.

It is said that the testator’s has an artificial or techni-language
incal of themeaning consequence rule of law whichgeneral

makes the of apersonal deceasedproperty hable for theperson
of thepayment just demands to his estate before hischargeable

real estate can be S., 194,for the c.appropriated P.purpose.
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intent, but is sim­the testator’scontrolrule does nots. 1. This
in ascertainingevidencewith otherconsideredto beevidenceply

in thistheused languageTf the testatorintent was.hiswhat
receiveshouldtheintended that plaintiffhavesense, lie must

demands charge­thefor justfrom his property,personalnothing
thatofthe valuein amountexceededto his estateable largely
andbe meaningless",in that sense wouldThe languageproperty.

itwill, forinto theitto introducethan absurdit be worsewould
hand, reasonthe otherOnto controversy.leadwould inevitably

intended to ben­that heconclusionto thesense leadand common
Wallace, 23 H.N.v.this Wallacethe by provision.efit plaintiff''

H.Mathes, 49 N. 107.;149­ Perkins v.
and withsame reasoningthebe claimed uponIt might

usedtheintended thatforce, testator languagethat theequal
in a similarbe understoodestate shouldin to the realreference

anestateto his requireddemands chargeableThe lawfulsense.
estate for theirof the real payment.of a portionappropriation

not, thatnot, could claimdo and with reasonBut the defendants
third of the residue ofto one theonlyis entitledthe plaintiff

it.the demands The differ-of againstestate after the payment
items ofof the third and seventh the willin the isence wording

noticed,As has been the thirdon this alreadyconclusive point. ”“ realone third of all estate anditem of part mydisposes
“ of whichof Ialso one part my personal property maythird

the itemwhile seventh of “all thedisposesdie possessed,”
real,rest, residue, remainder ofand andpersonal,my property,

mixed, found and however situate.” Thewdierever third item
entireties,the kinds ofrefers to several as while theproperty

to what be left.seventh refers after the of themay payment
For reason,demands the estate. the same fix-the statutesagainst

a inthe share of widow the estate of her husband do noting late
the defendants’ statutes,sustain position. to theseAccording

the would be entitled to one thirdplaintiff'' of the testator’spart
“estate,and real after the ofpersonal andpayment debts expenses

of administration.” The of the will theselanguage conflicts with
so far realas estate is concerned.provisions

The direction in the second item of will,the that the executors
should the testator’s debts andpay funeral withincharges one

decease,from his is consistentyear with the plaintiff’s claim. The
item is of theentirely independent one under which her rights
arise; made,no reference is ordirectly inindirectly, one to the

Theother. order of their arrangement has no significance. The
first, second, and seventh items have a connection with each

Theother. first nominates the defendants executors, the second
directs them as to the payment of debts and funeral charges, and
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the seventh them the the all relateresidue of 'estate.gives They
to defendants and their -which wasand duties. Thatrightsthe

to them of hadgiven was the residue the left afterproperty they
the law anddischarged which the the will placed uponobligations

them.
It seems more usedthan otherwise that the testatorprobable

the of the third item of will in its and ordi-the naturallanguage
in forsense rather than the andnary artificial technical sense

which the courtdefendants contend. The decree theof probate
should therefore be reversed.

Case discharged.

Blodgett, J., Parsons, JJ.,C. and didand notWallace
concur: the others concurred.

Merrimack,
Dec., 1899.

Stevens, Ex'r, v. Fellows.

mortgage pays byA aofforeclosure the'notes secured it to the ofextent the
foreclosure;therebyvalue of the real estate obtained at the moment of and

propertysuch value is the amount for thewhich could Fave been at asold
place, notice,held atsale a reasonable time and after reasonable and con-

diligence the'purpose obtainingskill andducted with reasonable for of the-
price.highest

upon mortgageIn an action to recover a due abalance notes after sale subse-
foreclosure,quent pricesproperty,to the income derived from the the for

sold, upon it,improvementsit had the ofwhich been value made and the
opinions qualified competentof arewitnesses evidence to itsshow value at

foreclosure; appraisal propertydate of butthe the of the isfor taxation not
purpose.admissible for that

executor,price byat aThe obtained foreclosure sale an under license of the
court,probate weightgreater against mortgagor determininghas no the in

property bythanthe value of the if made the testator.
by purpose settlinganWhere a foreclosure sale is made for theexecutor of an

estate, expense chargeable mortgagor.isthe thereof not to the

Assumpsit, notes. Facts found aupon referee.promissory by
The notes were secured a of real estate. Theby mortgage plain-
tiff, recovered conditional thehaving judgment upon mortgage,

estate, 1, 1897,in of realwas the March and heldput possession
Theone amount due the atpeaceable possession year. notesupon
110,598.34.the of the was Thedate judgment plaintiff, acting-


