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the seventh gives them the residue of the'estate. They all relate
to the defendants and their rights and duties. That which was
given to them was the residue of the property left after they had
discharged the obligations which the law and the will placed upon
them.

It seems more probable than otherwise that the testator used
the language of the third item of the will in its natural and ordi-
nary sense rather than in the artificial and technical sense for
which the defendants contend. The decree of the probate court
should therefore be reversed.

Case discharged.

Bropaert, C. J., and WALLACE and PArsoxs, JJ., did not
concur : the others concurred.

Merrimack,
Dec., 1899.

StevENS, Bv'r, v. FELLOWS.

A foreclosure of a mortgage pays the notes secured by it to the extent of the
value of the real estate obtained thereby at the moment of foreclosure ; and
such value is the amount for which the property could Have been sold at a
sale held at a reasonable time and place, after reasonable notice, and con-
ducted with reasonable skill and diligence for the purpose of obtaining the
highest price.

In an action to recover a balance due upon mortgage notes after a sale subse-
qﬁént to foreclosure, the income derived from the property, the prices for
which it had been sold, the value of improvements made upon it, and the
opinions of qualified witnesses are competent evidence to show its value at
the date of foreclosure ; but the appra,lsal of the property for taxation is not
admigsible for that purpose.

The price obtained at a foreclosure sale by an executor, under license of the
probate court, has no greater weight against the mortgagor in determining
the value of the property than if made by the testator.

‘Where a foreclosure sale is made by an executor for the purpose of settling an
estate, the expense thereof is not chargeable to the mortgagor.

AsSUMPSIT, upon promissory notes. Iacts found by a referee.
The notes were secured by a mortgage of real estate. The plain-
tiff, having recovered conditional judgment upon the mortgage,
was put in possession of the real estate, March 1, 1897, and held
peaceable possession one year. The amount due upon the notes at
the date of the judgment was $10,598.34. The plaintiff, acting'
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under a license from the probate court, sold the real estate by pub-
lic auction, June 20, 1898, for $6,900. The reasonable expenses
of the sale were $81.80. The sale was a fair one, fully advertised,
favorably placed, scasonably held, honestly conducted, attended by
bidders who were familiar with the law and facts affecting the
value of the property, and who competed with each other in bid-
ding for it. Everything was done to command the highest price,
and $6,900 was all that could be obtained for the property at the
sale. There was no change in the value of the property between
the date of the foreclosure and the date of the sale. Subject to ex-
ception, the defendant introduced evidence showing the income of
the property, the prices for which it had been sold at private sale,
the price he paid for it, the improvements he had made upon it, the
value at which it had been appraised for taxation, and the opinions
of numerous qualified witnesses as to its value. The referee found
that if the price for which the property was sold is the legal test
of its value, the plaintiff is entitled to judgment for $8,866.20, or
$8,947,50, according as the expenses of the sale should, or should
not, be deducted from the price; but if the price is not conclusive
on the question of value, and the evidence received subject to
exception should be considered, the notes are fully paid and the
defendant is entitled to judgment.

Leach & Stevens, for the plaintiff.

Matthews § Sawyer, for the defendant.

CHAsE, J. According to well settled law, the foreélosure of the
plaintiff’s mortgage paid the notes secured by it to the extent of
the value of the real estate thereby obtained at the moment of fore-
closure. It is equally well scttled that the value was the amount
of money for which the real estate could have been sold at a fair
sale —that is, a sale held at a reasonable time and place, after
reasonable notice, and conducted with reasonable skill and dili-
gence for the purpose of obtaining the highest price. State v.
James, 58 N. H. 675 Atlantic & St. Lawrence B. R.v. State, 60 N. H.
188, 140 ; Low v. Railroad, 63 N. H. 557, 562 ; Gregg v. Railroad,
67 N. H. 402 456 ; Winnipiseogee ete. Mf{/ Co. v. Gilford, 67 N. I1.
514, 517, bee, also, Cocheco Mfyg. Co. v. Strafford, 51 N. H. 455,
180, 481. The value at that tine is a pure question of fact, to be
determined like other questions of fact upon a comsideration and
weighing of competent evidence. Cocheco Mfy. Co. v. Strafford, 51
N. H. 455, 475. As no sale was made on the day when the fore-
closure became complete, the evidence must necessarily be circum-
stantial. The testimony relating to the sale of June 20, if found
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not to he too remote in point of time, was competent but not con-
clusive. Atlantic § St. Lowrence R. R. v. State, 60 N. H. 188, 141.
Although made by an executor under a license of the probate court,
it had no greater weight against the defendant than it would have
had if the testator had survived and made it himself. The other
evidence, excepting that relating to the valuation of the property
for taxation (Concord Land ¢ Water Power Co. v. Clough, 69 N. H.
609), was competent. P. S., ¢. 224, s. 22; Goodwin v. Seott, 61
N.H. 112; Cocheco Mfy. Co. v. Strafford, 51 N. H. 455, 476, 477 ;
Wirnmipiseogee etc. Mfy. Co. v. Gllford, 64 N. H. 337, 848. The
value was to be determined upon a congideration of all this evi-
dence, giving to each item the weight to which it was entitled ac-
cording to the judgment of the referee. There may be difficulty
in determining the value of property in this way, especially of prop-
erty which is rarely sold and for which there is, strictly speaking,
no market value; but if so, the difficulty is one “for which the
law is not responsible, and which is to be solved like other diffi-
culties in questions of fact, upon diligent.investigations, by candid,
deliberate, and sound judgment.” Cocheco Mfg. Co. v. Strofford,
51 N. H. 455, 478, 481, 482; Adtlantic  St. Lawrence R. R. v.
State, 60 N. H. 188, 140. The conclusion may not be entirvely sat-
isfactory to the party who is called upon to decide the question;
but if, upon a careful consideration and weighing of the evidence in
the light of his general knowledge, it appears to him to be appre-
ciably more probable than any other, it must be accepted as the
true conclusion. The law affords no other means for settling
such questions.

The findings in this case are contradictory. According to the
facts stated, the sale of June 20 seems to have been such as would
afford a.test of the value of the property if it had occurred at the
completion of the foreclosure; and it is found that the value did
not change in the meantime. The value arrived at in this way
was $6,900, and its application in payment of the notes leaves a
balance of nearly $4,000 due. It is also found that if the price ob-
tained at this sale is not conclusive on the question of value, and
the evidence received subject to exception should be considered,
the notes are fully paid —in other words, that the value of the
real estate obtained by the foreclosure was nearly or quite $11,000.
There must be error in one, at least, of these findings. In contem-
plation of the law, the property could have only one value at the
date in question. If the evidence received subject to exception
was sufficiently weighty to justify the conclusion that the price .
obtained June 20 was nearly $4,000 less than the value of the prop-
erty, it also showed that the sale on that date lacked some of the
elements required to make it a test of value. On the other hand,
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if the evidence concerning the sale justified the conclusion that the
value of the property was only $6,900, there must have been error
in applying or estimating the weight of the other testimony. For
these reasons no judgment can be entered upon the report.

The plaintifl’s sale presumably was made for the purpose of set-
tling the testator’s estate, and the expenses incurred in making it
should not be charged to the defendant, directly or indirectly, in
any view of the case.

Case discharged.

All concurred.

Merrimack, %
Dec., 1899.

GUAY v. KEHOE ¢ a.

In the absence of an agreement, a landlord is not liable for the value of im-
provements made by his tenant.

Assumesrr.  Facts found by a referee. In 1896, the defend-
ant Mary Kehoe had an equitable and later a legal title to certain
real estate, a part of which she let the plaintiff have the use of for
$5 per year. At this time he wanted to buy or lease, but she de-
clined on the ground that she did not have a perfect title. Within
the year, he cleared the land and erected some small buildings on
it, for which he claims to recover. These improvements were made
with the knowledge of Kehoe, but not with any definite arrange-
ment or understanding between the parties. February 17, 1897,
she conveyed the premises to the defendant Ann Dixon. Guay,
after the expirvation of the year for which he hired the premises,
paid a monthly rental to Dixon. He made some improvements on
the premises after the sale, but against her objection. The court
ordered judgment for the defendants, and the plaintiff excepted.

David W. Perkins, for the plaintiff.
Sullivan § Broderick, for the defendants.

Watracg, J. The plaintiff has no rights against the defend-
ants, or either of them, arising out of a partially exccuted oral
contract to purchase the land, as claimed by him, because the case
discloses no such contract. Neither does it show an express or
implied promise to pay for the improvements which the plaintiff
made. He made the improvements for which he seeks to recover
while in the occupation of the premises as a tenant. His labor in




