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the seventh them the the all relateresidue of 'estate.gives They
to defendants and their -which wasand duties. Thatrightsthe

to them of hadgiven was the residue the left afterproperty they
the law anddischarged which the the will placed uponobligations

them.
It seems more usedthan otherwise that the testatorprobable

the of the third item of will in its and ordi-the naturallanguage
in forsense rather than the andnary artificial technical sense

which the courtdefendants contend. The decree theof probate
should therefore be reversed.

Case discharged.

Blodgett, J., Parsons, JJ.,C. and didand notWallace
concur: the others concurred.

Merrimack,
Dec., 1899.

Stevens, Ex'r, v. Fellows.

mortgage pays byA aofforeclosure the'notes secured it to the ofextent the
foreclosure;therebyvalue of the real estate obtained at the moment of and

propertysuch value is the amount for thewhich could Fave been at asold
place, notice,held atsale a reasonable time and after reasonable and con-

diligence the'purpose obtainingskill andducted with reasonable for of the-
price.highest

upon mortgageIn an action to recover a due abalance notes after sale subse-
foreclosure,quent pricesproperty,to the income derived from the the for

sold, upon it,improvementsit had the ofwhich been value made and the
opinions qualified competentof arewitnesses evidence to itsshow value at

foreclosure; appraisal propertydate of butthe the of the isfor taxation not
purpose.admissible for that

executor,price byat aThe obtained foreclosure sale an under license of the
court,probate weightgreater against mortgagor determininghas no the in

property bythanthe value of the if made the testator.
by purpose settlinganWhere a foreclosure sale is made for theexecutor of an

estate, expense chargeable mortgagor.isthe thereof not to the

Assumpsit, notes. Facts found aupon referee.promissory by
The notes were secured a of real estate. Theby mortgage plain-
tiff, recovered conditional thehaving judgment upon mortgage,

estate, 1, 1897,in of realwas the March and heldput possession
Theone amount due the atpeaceable possession year. notesupon
110,598.34.the of the was Thedate judgment plaintiff, acting-
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court, the real estate by pub-under a license from the soldprobate
auction, 1898, $6,900. reasonable20,lic June The expensesfor

advertised,one,$81.80.of the sale were The sale was a fullyfair
conducted, attendedheld, byhonestlyfavorably placed, seasonably

theand factsbidders were familiar with the law affectingwho
in bid-value with each otherof the and who competedproperty,

command the price,for it. was done toding Everything highest
the$6,900 atand obtained for the propertywas all that could be

betweenin the of the propertysale. There was no valuechange
a,nd to ex-the sale.the date the the date of Subjectof foreclosure

the income ofthe defendant introduced evidence showingception,
sale,atthe the for which it had been sold privateproperty, prices

it, theit, he had made uponthe he for theprice paid improvements
taxation, and the opinionsvalue at which it had been forappraised

foundThe refereeas to its value.of numerous witnessesqualified
testis thethat if which the was sold legalthe for propertyprice

$8,866.20, orvalue, forof its the is entitled toplaintiff judgment
should, or should$3,947,50, of the saleas theaccording expenses

not, if is not conclusivebe deducted from the but pricetheprice;
tovalue,on the and the received subjectof evidencequestion

and theconsidered, areshould be the notes fully paidexception
defendant is entitled to judgment.

Stevens,Leach & for the plaintiff.

Matthews the defendant.forSawyer,&

law,Chase, the foreclosure of theJ. to well settledAccording
extent ofthe it to thenotes secured byplaintiff’s mortgage paid

of fore­real obtained at the momentthe value of the estate thereby
was the amountIt well settled that the valueis equallyclosure.

been sold at a fairfor which the real estate could haveof money
afteris, a at a reasonable time and place,sale heldsale —that
dili­notice, skill andand conducted with reasonablereasonable

State v.the price.the of obtaining highestfor purposegence
State, H.R. R. 60 N.James, 67;H. Atlantic St. Lawrence v.58 N. &

562; Railroad,Railroad, 557,63 H. v.133, ; Gregg140­ Low N.v.
H.Gilford,etc. Co.v. 67 N.452, 455;H. Mfg.67 N. Winnipiseogee

455,51 N. H.514, See, also, Co.517. Cocheco v.Mfg. Strafford,
fact,of to be480, at that time a question481. The value is pure

andfact a considerationlike other of upondetermined questions
Co. 51Cocheco v.Mfg.of evidence. Strafford,competentweighing

the fore­455, made on the whenN. H. 475. As no sale was day
be circum­the mustclosure became evidencecomplete, necessarily

20, ifJune foundstantial. The to the sale oftestimony relating
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not remote in time,to too of waspoint butbe notcompetent con­
clusive. Atlantic St. Lawrence R. R. 60State, 133, 141.v. N. H.&

probatemade an under aAlthough by court,executor license of the
it had no the defendant than itgreater weight wouldagainst have
had if the testator had andsurvived made it himself. The other
evidence, that to the valuation ofexcepting relating the property
for taxation Land PowerWater Co. 69(Concord Clough,v. N. H.&

S., 224, 22;was P. c. s.competent. Scott,Goodwin v.609), 61
112;N. H. 455, ;Co. 51 H.Cocheco Mfg. 476,v. N. 477­Strafford,

etc. 337,Co. Gilford,v. 64 N. H. 348.Mfg.Winnipiseogee The
to bevalue was determined a allupon consideration of this evi­

dence, to each item the to it waswhich entitled ac­giving weight
theto theof referee. becording judgment There may difficulty

in the value of indetermining this ofproperty way, especially prop­
is,which is sold and for which thereerty rarely strictly speaking,

“value; so,no market but if the foris one which thedifficulty
law is and isresponsible,not which to be solved like other diffi­

fact, candid,inculties ofquestions upon diligent-investigations, by
deliberate, sound Cochecoand Co. v.judgment.” Mfg. Strafford,

455, 478, 481, 482;51 N. H. Atlantic St. Lawrence R. R. v.&
133,State, 60 H. 140.N. conclusion not be sat­The may entirely

the calledto who is to theparty decideisfactory upon question;
if,but a careful consideration and of the inevidenceupon weighing

the of his it Mmto to belight knowledge,general appears appre­
other,thanmore itciably probable must be as theany accepted

true conclusion. The law affords no other means for settling*
such questions.

inThe tins case are to thefindings contradictory. According
stated,facts the sale 20of June seems to have such as wouldbeen

ofafford test the value of the if hada. it occurred at theproperty
foreclosure;of the and it is found that the value didcompletion

innot the meantime. The at invalue arrived thischange way
$6,900,was and inits the notes aof leavesapplication payment

$4,000balance of due. It if theis also found that ob-nearly price
value,tained at salethis is not conclusive on the of andquestion

considered,the evidence received to beshouldsubject exception
— words,the notes are in other that the of thevaluefully paid

$11,000.real estate the orobtained foreclosure wasby quitenearly
one, least,be inThere must error at of In contem-these findings.

law,of the could one valuethe have at theplation property only
date in If the evidence received tosubjectquestion. exception

the thatwas to conclusion thesufficiently weighty justify price
$4,00020obtained June was less than value ofthe thenearly prop-

showed lackedit also that the sale on that date some of theerty,
hand,to a theelements make it test of value. On otherrequired
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that thethesale conclusionthe justifiedconcerningif the evidence
been error-86,900,there must havewas onlythe propertyofvalue

Forthe testimony.of othertheor weightin estimatingapplying
the report.can be entered uponnothese reasons judgment

of set-formade the purposewassale presumablyThe plaintiff’s
itinincurredestate, makingand the expensesthe testator’stling
indefendant, or indirectly,directlyto thenot be chargedshould

case.view of theany
discharged.Case

All concurred.

Merrimack,
Dec., 1899.

Guay v. Kehoe a.&

im-ofagreement, not liable for the valuean a landlord isabsence ofIn the
byprovements hismade tenant.

Assumpsit. 1896,In the defend-a referee.Facts found by
to certainand later a titlehad an equitable legalant KehoeMary

of forhave the useestate, a of which she let thepart plaintiffreal
lease, de-or but shetime toAt he wanted buy§>o thisper year.

did title. Withinnot have a perfecton the that sheclined ground
onthe land and erected some small buildingsthe he clearedyear,

were madeit, for he claims to recover. Thesewhich improvements
Kehoe, definiteof but not with arrange-with the anyknowledge

1891,11,the Februaryment or between parties.understanding
Ann Dixon.to the defendant Guay,she the premisesconveyed

he hired thefor which premises,after the of the yearexpiration
onDixon. He made somea rental tomonthly improvementspaid

sale, The courtbut her objection.the after thepremises against
defendants,for the and the plaintiff excepted.ordered judgment

Perkins,David for the plaintiff.W.

Broderick,Sullivan for the defendants.&

Wallace, the defend-J. The has no rights againstplaintiff
ants, them, a executedor of out of oralpartiallyeither arising

land, him, thethe as claimed because casecontract to purchase by
it show an orno such Neither does expressdiscloses contract.

to for the which thepromise pay improvements plaintiffimplied
forHe made the which he seeks to recovermade. improvements

in a tenant. labor inthe of the as Hiswhile occupation premises


