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can be Atdetermined. the trial term this will be heardquestion
unless the and the amount of theparties abatement deter-agree,
mined theupon foregoing principles.

Case discharged.

Peaslee, JJ.,Chase and did Young, J.,not sit: concurred
in the last the others concurred.point only:

Hillsborough,
Dec., 1899.

Dean-Whiting Elevator v.Co. Pease.

labor,implied assumpsitIn plaintiffs’an action of for ofevidence the cus-
tomary charges prove pricefor similar isservices admissible to the market

of the labor furnished.or value

Assumpsit, ina contract for the of aupon pricewriting, hy-
elevatordraulic into the defendant’sput theplunger building by

and for extra under the inexpenseplaintiffs, following provision
“contract: Excavation for thethe of thenecessary proper setting

beelevator to done the Elevator in case ofby Company, except
rock, when, done,if or is extra of theblastingdrilling expensethe

Trial andwill be verdict for thejurysame charged.” by plain-
tiffs.

in theThere was rock of the excavation whichway necessary
drilled,had for which the into theirplaintiffs, specifications,.be

1-2 labor818 hours’ at cents an hour. Theforty plain-charged
after, the number of hours in drill-tiffs’ stating occupiedmanager,

testified, to the defendant’s as follows:subject exception,ing,
hour; custom;an“We cents it has been ouralways charge forty

cents an hourand sometimes for similar labor.” On cross-fifty
he that the ofexamination stated one the three menplaintiffs paid

a$3who did the ten and theday other twodrilling hours),(of
$2.50 a each. There was other evidence the costday regarding

labor,of the all to the same effect.
instructed, inThe were accordance with the defendant’sjury

in the statement and ofcontention' opening closing argument
counsel, entitledIris that the were to recover underplaintiffs

the of the contract the thedifference betweenprovisionforegoing
actual cost of the and the cost of the excavationmakingdrilling
if there had in the withoutbeen no rock way, any profit.

Runnells,Hamllett for the'plaintiffs.&
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Atherton,B. for the defendants.Pease andBertis A. Henry

“ aand be markedParsons, J. There is musteverywhere
mere mus-the allowed a contractor fordifference between price by

forhe to be allowed theforce, and that which claimcular may
is and ren-men their controlledlabor of the same when strength
skill, andthe of his owneffective exercise judgment,dered by

business, aided and capital.”and hisbyforcapacity machinery
209,Bell, J., Railroad, 31 224. The evidencein Currier v. N. H.

in their businessthe made thebyof charge plaintiffscustomary
market or reasonable pricehad some to the usualtendency prove
the of the cost ofor value of labor furnished. questionso Upon

their is as some ten-evidence of value competent havinggoods,
38, 41.55 H. Itto v. N.show their cost. Watts Sawyer,dency

the ofcannot that of value or market suchpricebe said evidence
inor labor otherlabor with the value ofcompared employedprice

value, orexcavation, market usual orprice byas shown its orby
evidence, the proba-other would not have some to showtendency

to the the necessaryble increased occasioned plaintiffs byexpense
inor theThe toexpense plaintiffs procuring,drilling blasting.

as muchthe muscular force wasand paying employeddirecting,
a of and the actualthe of aspart drilling blasting pay-expense

of If itments for the manual the work.made performance
the a above theshould be considered that includedcharge profit

for and the other itemsactual the laborersexpenditure employed
evidence,therein, farbe included the soof understood toexpense

as it to the was immaterialrelated profit usually merelycharged,
allowthe tried. The were instructed not to anyissueupon jury

that beenIt does not the instructions have disre-profit. appear
or the evidence was for for whichthat used anygarded, purpose

it was incompetent.
overruled.Exception

Chase, J., did not the others concurred.sit:

YOL. 15LXX.


