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it, the antecedentthe time of the would preventeither at injury
immaterial, itof beone or both is asparties except maynegligence

ofthe measure care isof the circumstances whichby requisiteone
. To a thedetermined. . . warrant mustplaintiffto be recovery,

not,. and. . care he could the de­that byestablish ordinary
could, Iron andNashua Steelhave thepreventedfendant injury.”

Railroad,Railroad, 159, 164; State 52 H.62 N. H. v. N.Co. v.
Railroad, 318; Railroad,528; 66 v. 67Felch v. N. H. Edgerly

overpartH. 312. It that the hadplaintiff wayN. appeared got
west.tracks be saw the from thethe when car approaching Being

turnfor the time aware his lie toattemptedthen first of danger,
back, thebut before he had his was struck carbydone so wagon

the findhis resulted. reasonablyand injury Certainly jury might
carelie he acted due toafter realized his with avoidthat situation

454, 460.Railroad,Folsom 68 N. H. It couldthe v.injury.
the saw the as soon asbe inferred that motorman plaintifffairly

the car. was when werethe saw This theyplaintiff approaching
did notthe motorman toabout feet But attempteighty apart.

thethe car was within or feet of plaintiff.until itstop fifty sixty
did,it than he but he reliedHe have much soonermight stopped

did From thishis brake and not the evi­power.reverseupon
dence it inferred that thereasonably bemight plaintiff’s injury

duewas to the defendants’ negligence.
ofThe but a contradiction the plain-defendants’ evidence was

tiff’s, and the the Abbottcase was submitted to v.jury.properly
Railroad, 176,69 H.N. 177.

overruled.Exceptions

Peaslee, J., did not sit: the others concurred.

Hillsborough,
Dec., 1899.

Hart v. Folsom.

63,13, 1897,chapter only physicians surgeonsandUnder section thoseLaws
practice passagein in this date of of act arewho were state at the the the

registrationto and examination.entitled license without
by regentcomplyA failure to a rule of the state boardswith established the

physicianof medical is not a is not en-examiners conclusive evidence that
registration prior practiceby intitled to and of this state.license reason

constitutionality questioned byThe a toof cannot be one who seeksstatute
provisions.avail itshimself of
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questionof applicantThe determination the whether an regis-is entitled to
act,physician beingtration judicialand as alicense a mandamus will not

compel particular by regentlie to action the of the state ofboards medical
examiners.

Petition, for mandamus to andcompel the issuanceregistration
aof certificate the toentitling plaintiff medicine in thispractice

state. The facts were and inare statedagreed upon the opinion.

J.William for theMcKay, plaintiff.

Eastman,Edwin G. for the defendant. So farattorney-general,
discover,we can 1897,as- the c.act is a and(Laws simple63)

reasonable exercise of the Itpolice power. endeavors to protect
the. from andpublic irresponsible theignorant quacks, prescribing

ofmethods the of can­licensing, successfuldefining qualifications
didates, and an officer to run the itcreating necessary machinery;
further for forprovides infractions. That it is withinpenalties
the ofpolice the state restrictpower to the of medicine topractice
those who foundpersons have been to be noisqualified, longer

to in New stare Pierceopen It is decisis.argument Hampshire.
State, ; ;v. 13 N. 536­ Freeman,H. State N. H. 426­ Gagev. 38 v.

Censors, 92;63 Marshall, 549;N. H. StateState 64 N. H. v.v.
Forcier, 65 N. 42.H. Statutes similar to the one under considera­
tion, all into the instatedenying physicians lawfully engaged

the topractice continue such until conform toright practice they
statute,the ofrequirements the and the ofpracticerestricting

medicine to who are to theirpersons demonstrate qualifications,
constitutional,been heldhave aas exercise of the policeproper

state,of the in instate the Union and thepower ofnearly every
Charier,court of the v. 16 Pick.supreme United States. Hewitt

353; Frazier, 94;Ex State,54 109 Ind.Eastman v.parte Cal.
278; Dent v. 129Virginia,West U. S. 114.­

The andplaintiff’s contention that the law the federalviolates
constitutions,the state in whothat it discriminates against persons

are in the same and them of theirbusinessengaged deprives
law,due the re-without of sustainedproperty is notprocess by

cases. It is true the feeported that statute a certainrequires
from candidates who of fitnessfurnish evidence theirsatisfactory
without an examination whoand a fee from those(s. 10), larger
are to take an examination but theobliged requirement(s. 7);

un-of an additional fee in anfor an examination is notpayment
constitutional is it a without duenorrequirement, processtaking

“of dollars,law. The of forfee five to be thepaid by applicant
license to in the of and isbusiness an druggist,engage apothecary'
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renderedthe service the commission­byan forequivalentmerely
license,and the andexamination cannotin tbe issuingers making

or as thea tax tbe business appli­considered as upon deprivingbe
due of law.” State v. For­processwithoutcant o£ his property

also, who receivedtrue, that have acier, It is personssupra.
of similarboard a state a law tohavinglicense anfrom examining

examination, com­here without uponlicensesour own are granted
however,This, discrimina­conditions. is nocertainwithplying

states, further than reasona­different anytion citizens ofbetween
of one state is a discriminationble and proper police regulation

are Thatof a whose laws less suchthe citizens state rigid.against
has been decided. Smitha is constitutional repeatedlyregulation

Alabama,Alabama, 465; Nashville etc. 128v.R'y124 U. S.v.
96.U. S.

Pike, hold himself out to the as aJ. “No shallperson public
such, or the titleor advertise as use ofand surgeon,physician

shall or tend to show thatD. or Dr. title which showM. any(or
a thethe same of of branchespractitioner anythe isusingperson

1,1897,in after unlessof New September pre-Hampshire,medicine)
authorized, orand unless licensed and registeredviously registered

1897, 63, s. 2Laws c. 1. Section ofthisas required by chapter.”
the and coun-forthe thechapter provides appointment, by governor

license; 4cil, a and sectionof boards to examine for pro-applicants
be, exof instruction shallvides that the superintendent public

7, isof boards. section the re-the theofficio, regentregent By
ato candidate who fee ofto admit examinationquired any pays

evidence, ifdollars,ten and under oath re-submits satisfactory
and of moralhe is of char-thatquired, years age goodtwenty-one

; aacter he is a or has course ofcompletedthat graduate,college
school, course;in anor or thatequivalentanstudy academy high

inhas than nine each ofhe studied medicine not less months four
months in each in aa of at least six yearcourseyears, including
and that hasmedical of he receivedsatisfactory standing;college

school,the bachelor doctor of medicine from a medicalof ordegree
inor a to medicineor license thediploma conferring practiceright

8 to furnish tosome the boardsrequiresSectioncountry.foreign
inthe examinationsforregent questions anatomy, phys-thorough

obstetrics, diagnosis,iology, hygiene, surgery, pathology,chemistry,
medica,and fromand materiapracticetherapeutics, including

which to be to candi-the is to submittedquestionsprepareregent
9 the to the shalldates. Section that answersrequires questions

inbe and marked the boardsthat shall be one ofbytheywriting,
and a the boardreturned to the with recommendation byregent

10whether a license shall be to the candidate. Sectiongranted
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tbe to issue a if herequires license to the candidate success-regent
the examination and recommended for a license.passes isfully

“13Section that is a ofwhoprovides Every person practitioner
medicine and in this state to the of this actsurgery prior passage

be,shall andthereof to theupon satisfactory proof uponregent
dollar,the of a and afee of one entitled topayment registration,”

certificate of the which shall him medicine.facts entitle to practice
Section 12 amakes who holds himself out as aperson physician

act,and but to theis not authorized do so as bysurgeon, required
liable to punishment.

The 14,1899,defendant is June the plaintiff appliedregent.
him certificate,to for and a and tendered theregistration prescribed

fee. He furnished statements of three to the effect thatresidents
act,he attended them aas to the of thephysician prior passage

and a certificate of the clerk that theof Manchestercity plaintiff
certified a into death 1896. was denied becauseHis application

didhe not with a rule of the thecomply regent requiring appli-
cant to furnish acertificates of member of one of the medical socie-

act, citizens,in heties mentioned the and of thattwo well-known
was a of andmedicinepractitioner surgery.

A andof medicineand is apractitioner physician surgeonsurgery
who holds himself out for the of thehabitually profession.practice
State v. 98 N. 644. The thatC.Bryan, “every personprovision
who is a ... in of tinsthis state to thepractitioner prior passage
act shall be . . . entitled to theraisesregistration,” question
whether it is for the he had beento show thatapplicantenough
such a at time in he mustsome the or whetherpractitioner past,
show that he was one when the act was Thepassed. language

“time,—seems to refer to the who is apresent every prac-person
titioner.” these words are theAlthough qualified by expression

act,”to the of cannot be held“prior this they reasonablypassage
refer toto to had been but had ceasedwhopersons practitioners,

be such lan-when the act was A fair construction of thepassed.
inis that and who werethoseguage only physicians surgeons

in this state when the act was are entitled topractice passed regis-
tration under the when it issection. This view is strengthened
considered that the of the act was to per-purpose prevent ignorant
sons from and the health.with publicadministering drugs trifling
The act ina from medicine this stateprohibits person practicing

license,without a and requires already physiciansapplicants—not
—to andshow that have a course ofthey passed prescribed training

the of But the fact that anskill.possess appli-requisite degree
time,cant ais and in at the seems tophysician surgeon, practice

have been sufficient that hedeemed the as evidenceby legislature
had the of and a rea-pursued courserequisite possessedtraining
sonable inof skill thedegree profession.
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a to eachto issue license applicantIt is the of tlieduty regent
of act. Whenevertlie applica-comes within thewho provisions

13, determinemustsection the (1)is made under regenttion
whethera andandthe is physician surgeon, (2)whether applicant

Inwas perform-in when the act passed.he was practiceengaged
to receiveand is boundin athis he acts capacity,duty judicialing

theupon questions.all that bearsconsider evidence legallyand
a certifi-is unable to furnish suchIf reason thefor any applicant

shownotthe fact does conclusivelyas the require,cate regent may
the qualifications.does not possess necessarythat the applicant

offered, and,all evidenceshould consider competentThe regent
ofwithin the provisionsif he is that the comesapplicantsatisfied

section, him aissue to license.the should
considered, for theof the act not beenThe hasconstitutionality

and isto avail himself of its provisionshasplaintiff attempted
itsin a to validity.therefore not position question

atoa ministerial officer par­Mandamus lies to compel perform
Smith,Selectmen, 553; Ballou v.v. 19 N. H.ticular duty (Butler

Carr, 201;530; H. v.Boody29 H. SchoolDistrict v. 63 N.N.
84;Watson, 64 H.; SchoolDistrict N.63 N. H. 320­ v. Greenfield,

inWatson, H. to inferior courts64 N. and setv.Boody 162),
thembeforemotion if refuse to hear a case which is properlythey

find inthem a particularN. H. but not to to482), compel(Smith
Rel., ; Seaman, 17 How.Ex. s. United States v.1384­way. Spell.

563;; Commissioner, Peti­ ti­225­ United States v. 5 Wall. Farwell's
; 92, 95;on, Censors,2 123­ 63 H. v.N. H. v. N.Gage Mansfield

Fassett, 63 N. H. 573.
admitThe a andshould theregent hearing,give petitioner

Ifissue.all evidence the atcompetent upon questionsbearing
that thethe evidence submitted to proofamounts satisfactory

in this ata and in statewasplaintiff surgeon practicephysician
aact, he be andthe time of the of the shouldpassage registered,

him; not,ifcertificate his shouldapplicationshould be issued to
be denied.

Case discharged.

All concurred.


