
219v. ALDRICH.ELLISN. H.]

Cheshire,
Dec., 1899.

Ex’r, Aldrich a.Ellis, v. &
“ decease, thein ofa limitation case ’’herlegacy to overa a wife withUnder

contrary ap-absolutely a intentionsurviving unlesstakewillwidow
pears.

rightsthein addition tonot intended to belegacy ato wife which wasA
abated, in commonby not bein husband’s estategiven her willlawher

insufficiencylegacies, assets.general an ofon account ofwith
general legaciespay ininsufficient to theof an estate arethe assetsWhen

abated, incemeteryfull, lot be com-legacy in for care of aa trust the will
others.mon with

duringpaidlegacies not lifeprovides shall thethat certain beaWhere will
widow, that, necessary, on the“if the interest sameandtheof testator’s

” executor,dutysupport, inmay expended it is the theher the ofbe for
subject supervision ofto theimpartial a sound discretion andexercise of

already providedcourt, expenditure theto such whenever meansthe make
reasonablybeneficiary in a manner suita-prove maintain theinsufficient to

condition,physicalage, in life.and stationtoble her

Equity, to the executionfor instructions asBill in praying
is the exec-Aldrich, which thewill C. of plaintiffof the of Edward

testator, debts andthe of hisThe after paymentutor. ordering
to ofdollars theand one hundred cityfuneral givingexpenses,

lot,trust, made theKeene, the of a followingin for care cemetery
“ I to belovedThird. and devisegive, mybequeath,provision:

street,Aldrich, 29 Crosswife, Hannah No.homesteadmy place,
dollars,Keene, as shein or the sum of throe thousand maysaid

thewith allchoose, all household furniture and pro-and goods,my
fif-at the sum ofI on hand decease. Alsovisions havemay my

ofin in of the decease myhundred and caseteen dollars money;
to herwife, that I to her shallsaid the same have bequeathed go

heirs,heirs, Aldrich’s who arelawful her brother Williamexcepting
sixth,fourth, fifth, and seventhto a share therein.” thenot have By

dollars to eachwill,of he a of fivehundredarticles the gave legacy
nieces, church,five to and thatprovidedof three and and asisters

lived, that,andthe not be while the widowshould paidlegacies
“ for herif on be expendedthe interest the same maynecessary,

to three sisters.He the residue of liis estatesupport.” gave
article, made of the home-has choiceUnder the third the widow

into thestead The assets are not sufficientplace. pay legacies
full.

are asked for the questions:Instructions upon following (1)
isof hundred to the widowWhether the fifteen dollarslegacy

condition; this and the onewithout whetherpayable legacy(2)
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to the of Keene should becity abated with the other general lega-
;cies under what iscircumstances the widow(3) entitled to the

fifth,income the fourth, sixth,of in thelegacies andgiven seventh
articles. There is also a in the brief filed inrequest behalf of the
widow that the character of her title to the homestead shallplace
be determined.

Charles K for theKersey, plaintiff.

Faulkner,Batchelder for Hannah Aldrich.&

Allen,John Saunders,E. for a child of a deceasedGuy legatee.

Chase, J. 1. If words,the “in case of the decease of saidmy
wife,” in will,the third article of the as of the date of thespeak

death, do,testator’s as the awords of will the time ofordinarily
the wife’s deceasereferred to would antedate the testator’s decease.
The idea form,would be more theexpressed fully by following

the Inconstruction will: case of thegrammatical theretaining of
decease of atsaid wife the time of decease.my my”“The words in case of refer to a condition the happen-upon

of which certain If hading are the intentiondependent.rights
been that the to the should to othersbequeathed wifeproperty go

” ”“ “died,whenever she at or would beenhaveupon naturally
also,used instead of Itthese words. is that the lifeprobable,

tenure of the wife would have been more stated.explicitly
It is assumed that him.the testator left no issue surviving

$4,500,His to andhis wife amounted to over tolegacies something
others, $4,600.his andrelatives to If in divisionthis theequality

of the hebetween bis wife and does show thatothers notproperty
inwas fact with her tothe law which would entitleacquainted

shows,half least,one of the it at herthat heproperty, regarded
to viewit as his thisequal to own.right morally Entertaining

wife,of the and moreof himself his he would berespective rights
into undertake to' her half caselikely of of thedispose property,

his,her death of itoccurred before than to undertake to dispose
her if com-decease she survived him. She could not haveafter.

of in theplete completewithoutequality right property having
of her share. If theshe concluded to look to statutesownership

instead the anof will for her she obtain absoluterights, might
totitle halfone of the property.

These leadconsiderations to the that the testatorconclusion
$1,500intended his widow should the if sur-have sheabsolutely

him.vived'
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are not sufficientwhen the assetsrule thatis a2. It general
full, shall abate proportion­in theythe legaciesto pay general

Corthe testa­a considerationthere is valuablewhenButately.
to the testator’sas, if a be givenexample,for legacymentary gift,
a ofdower, is entitled toin of the preferencelieu legacywidow

Bur­mere bounties.which areover general legaciespayment
1127; Russ. t. Eld.Heath Dendy,1 P. v.Wms.v.ridge Bradyl,

Morrett,Gordon, 258; 1 Ves.14 Blower v.543; Sim.Norcott v.
Brown,421; 1Lett, Isenhart v.420; 1 & G.v. Sm.Stahlschmidt

311; Moore v.52 Conn.411; Co. v.Security Bryant,Edw. Ch.
Pollard, 1 490. And it301; AllenAlden, 80 Me. Pollard v.

an foris more than equivalentno difference that themakes legacy
;Fletcher, 244­Amb. BrownDavenhillof the dower. v.the value

Brown, Va. 648.79v.
thein terms thatin does not expresswill this case provideThe

her dowerthe ofwife take placeand to the shalldevise legacies
en­but, a statutein the husband’s byand other property;rights

isL., 196, s. itc. providedacted in 1878 G.Rep. 18),(Com’rs’
or wife to the otheror the husbanddevise bequest bythat “every

either has lawbe in lieu the which byshall be holden to of rights
will thatother, it thein estate of the unless shall appear bythe

S., 195,c. s. 17. ItP. clearly ap­was not the intention.”such
intendedAldrich wereand to Mrs.that the devise legaciespears

dower, She could notin etc.not be addition her ofto to rights
in addi­in the homestead place,have dower and homestead rights

read intois therefore to beto the itself. The statutetion place
will, if the will itselfand the it would hethe result is the same as
forth, wife werewords,in to theset so that themany legacies

in law. These werelieu of her under the rightsgiven rights
ofdower, thea a have one half personalhomestead toright, right

of ad­andestate after the of debts expensesremaining payment
ministration, and and homestead rightsto release the dowera right

in fee. Theand take instead half of the real estatethereof one
oflaw thealso the of the provisionshergave waivingprivilege

infavor,will in her the ofand the rights placehaving foregoing
10,S., 138, 1, 2; 195, 3,P. ss. 11. the25.,them. c. c. Byss.

will, herstatute,in offered thethe the testatorconnection with
for alland adevise mentioned in the will as considerationlegacies

these the offer. HavingShe free to orrights. was accept reject
it, as it wouldher much ais as that ofaccepted purchaserposition

Itif the in the will. isbe whole had set forthtransaction been
between theimmaterial the relationthat the provision establishing

ofand in insteadher contained the statuteislegacies legal rights
full forcethe will. The withof the cited appliescasesreasoning
282, 288,Bascom,to of Mass.the facts this case. Farnum v. 122

; Jenks,289­ Borden v. 140 562.Mass.



222 v.ELLIS ALDRICH. [70

should, $1,500abatement be made inNo the to Mrs.legacy
Aldrich if the assets after theremaining of and ex-payment debts

areof administration sufficient to it in full.penses pay
3. The to the of Keene falls withincity thelegacy general rule

abated,and be inmust common with the other general legacies
thisthe one the widow. Itto stands noexcept indifferently

from the one to the church inrespect given the seventh article.
Smith, 144;Hall v. 61 H. 2N. Wms. Ex. 671.

“4. It made theis the executor to ifofduty expend, necessary,”
of fourth,the income the the fifth, sixth,legacies given by and

”“seventh articles of the will for the widow’s support. inMay”“ “used inthis was the sense ofprovision must or shall.” The
thetestator her place, it,homestead if.gave she chose to take and

his household furniture and that he intendedgoods, showing she
atshould have least as comfortable a home as that so fur­place

nished would afford. A conversion of her ininterest the place
and furniture ainto sale and the usemoney by of the proceeds

her thisfor would defeat andsupport itpurpose, seems to be rea­
certain that such a course no ofsonably was thepart testator’s

The was to beplan. support contemplated at theenjoyed home­
or suitable,stead some otherplace, andplace equally towas be

health,to the ofstate and widow,adapted age, position of the
testator, alive,as the if—such would furnish her under the same

hercircumstances. If means to beprove insufficient to provide
such the ofincome the is to besupport, legacies forexpended the

The the testator had inpurpose. necessity mind was a.which
reasonable in ofview all thenecessity circumstances. The ques­

ation whether it exists at time is to be determinedgiven theby
in the discretion,executor exercise of a soundimpartial tosubject

Cram,the of the Cramsupervision court. v. 63 H.N. 35. It
cannot be what be,foreseen the circumstances will and more defi­
nite advice as to this of the will cannotprovision now be given.

such, time,Should the circumstances be at as toany cause the
executor to have a reasonable indoubt to inIrisregard thisduty
matter, he can make to the forcourt furtherapplication instruc­
tion.

5. The as to the characterquestion of Mrs. Aldrich’s title to the
executor,homestead does not concernthe andplace cannot properly

be in Kenison,considered tins suit. v. 64 H.Gafney N. 354.

Oasedischarged.
All concurred.


