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inasmuch as it bears date of October 2,— long after he had left
the defendants’ employ.

The fact that the defendants had a clerk residing within the
state (but in another county and more than sixty miles away)
upon whom service could have been made, if not rendered imma-
terial by the finding that ¢ neither the plaintiffs, nor their attoz-
neys, nor the sheriff who made the attachments knew, or were in
fault for not knowing ” of his existence, is clearly made so by
the return of non est inventus, as before stated. In such a case,
an action may be entered without service on the defendant and
continued for notice to him by publication, if an actual attach-
ment of his property within the jurisdiction has been made. Mar-
tin v. Wiggin, 67 N, H. 196, 197; Burney v. Hodgdon, 66 N. H.
338, 839 ; Bancrofi v. Damon, 58 N. H. 190 ; Thompson v. Car-
roll, 36 N. H. 21, 24.

Fzception overruled.

Youxe, dJ., did not sit: the others concurred.

Grafton,
Dee., 1899.

FrexcH v. WESTGATE § a.

A court of equity has jurisdiction to compel the execution of apower coupled
with a trust, to require an accounting by the trustee, and to assess the dam-
ages resulting to the beneficiaries from his neglect of duty.

‘Where a trustee has neglected to sell land in accordance with the terms of a
devise, the revocation of an agreement for a sale by one beneficiary will not
deprive the other of the right to equitable relief.

BiLr v Equity, alleging that J. W. French, deceased testate,
made a devise as follows: «I give, bequeath, and devise unto
Wm. F. Westgate, . . . my executor hereinafter named, a certain
tract or parcel of land, . . . in trust, nevertheless, for the uses
and purposes following : to have and to hold the same until such
time as my son, Nahum W. French, and my daughter, Sarah M.
Nutter, may or shall agree to have the same sold, and then to sell
the same without license from the probate court for said county,
and the proceeds of said sale to divide equally between” them ;
that the defendant Westgate was duly appointed trustee and has
acted in that capacity ; that the plaintiff, Nahum W. French, and
the defendant, Sarah M. Nutter, thereafterward agreed to have
the property sold and so notified the trustee; that the trustee neg-
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lected to make the sale, whereby great damage has ensued by a
decrease in the value of the property ; that the trustee has not
accounted for the rents and ploﬁts received by him ; and that the
defendant Nutber refused to join in the bili, although requested to
do so. The prayer is for an order of sale, an accounting, and dam-
ages. The defendants moved to dismiss the bill.

Smith § Sloane, for the plaintiff.

' William F. Westgate and Bingham, Mitchell § Batchellor, for the
defendants.

CmAsE, J. The trustee’s power of sale was not left to his dis-
cretion, but was to be exercised whenever the cestuis que trust
agreed. that a sale should be made. It was a power coupled with
atrust. 1 Per. Tr., s.248. Equity has jurisdiction to cause such.
powers to be executed. 1 Sto. Eq. Jur., ss. 533, 1061; P. S,, e.
208, s, 1. There is no action at law which would afford an ade-
quate remedy (Kendall v. Kendall, 60 N. H. 527), and the legis-
lature has not given probate courts jurisdiction in such matters.
P.S., ¢.198. The allegations of the bill state a case that is within
equity jurisdiction. If the defendant Nutter has changed her
mind and does not now agree to a sale, it does not follow that the
plaintiff is not entitled to have the sale made. Nutter may be
bound by the agreement which she entered into, or, if not, the cir-
cumstances may be such that the plaintiff is entitled to relief not-
withstanding her opposition. Equity, having jurisdiction of this.
matter, can afford complete relief, including the assessment of the
plaintiff’s damages, if any, growing out of the trustee’s neglect
and the settlement of the trustee’s account. Hastman v. Soawvings
Bank, 58 N. H. 421. It is unnecessary to determine whether
equity would take jurisdiction. of the accounting if that alone were
the object of the suit, or whether it would leave that matter to the
statutory jurisdiction of the probate court. Lebanon Savings
Bank v. Waterman, 65 N. H. 88.

\

Motzon denied.
All concurred. )



