
251v. INSURANCE CO.FRANKLINN. H.]

intention of thecircumstances, indefinite.” The par­under the
“ law,determinable, but the balancenot rules of byties being by

toin the evidence proveof found competent tendingprobabilities ” 123,Furbish, 68 H. theN.fact of intention v. 134),the (Smith
fail, indefinite and contradictorythe is sodeed must since evidence

be mereof the would conjecture.that determination questionany
land,the and the failuredefendants had ofpossessionThe never

in is fatalthe questionto propertyto show title deedby applicable
inwhothem, the are posses­their claim. Asto against plaintiffs,

205,S., s. 2.sion, are a P. c.entitled to decree.

Case discharged.
All concurred.

Coös,
Dec., 1899.

Hampshire& Firea. v. Insurance Co.Franklin New

v. Palatine Insurance Co.Same

Hampshire a.v. Franklin &Fire Insurance Co.New

v.Palatine Insurance Co. Same.

agreement party pro-by torefusal offor is revoked the eitherAn arbitration
further, prior publicationby an to theor the withdrawal of arbitratorceed

anof award.
pro-policy,Hampshirein of fire insurancethe standard formThe clause New

opinionviding as ofin of of to the amountfor a case differencereference
loss, precedentrequire to a suit onarbitration as a conditionnot andoes

bydamages sumpolicy, tonor limit recoverable the insuredthe the the
by referees.awarded

sixtypaidpolicy,stipulation that shall beA in a insurance a loss withinfire
thereof, rightdays proof of insured tonot affect the theafter formal does

company adjustbegin policy if fails his lossto withinan action on the the
receiptdaysfifteen after of notice.

Petitions,insurance,Assumpsit, of andrecover onto policies
insurers, Factsthe the of arbitrators.for agreed.appointmentby

wasThein the form. insuranceThe were standardpolicies.
FebruaryThe occurredand fireclothing.upon furnishing goods

13, referees to4, 1899. On the uponFebruary parties agreed
loss, in with the submissionthe accordanceproceededwhoadjust

20, the with-when the referee chosen insureduntil February by
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anddrew refused to further in theparticipate appraisal. On Feb-
23, and before theruary wasappraisal completed, the insured

served the andupon insurers’ theagents, twoupon referees who
withdrawn,had not a notice of refusal to withproceed the arbitra-

tion. The insurersinsured were notified of the theappraisal by
6,to 1899,Marchprior when of inloss theproof usual form was

made 27, 1899,both and Marchagainst companies, suits were
the The insurersbrought upon policies. served their onpetitions

17,the insured 1899. The insurers doApril not theirdeny
and haveliability, been to the award.always willing pay

Gross,for FranklinDaley & Salomon.&

Drew, Jordan for theBuckley, insurance Thecompanies.&
that “in case differencepolicy provides of shallopinion arise

as to the amount of loss under this other than onany policy,
unless thebuildings totally and thedestroyed, insuredcompany

shall, loss,within fifteen after notice of thedays mutually agree
same,referees to the eitherupon adjust party may, upon giving

other,written notice the ato to of theapply justice supreme
court, referees,who shall three one ofappoint whom shall be

considered,with the kind of to bethoroughly acquainted property
and their award in after and shallwriting, hearing,properjnotice
be final and on thebinding parties.”

the of this theRecognizing validity provision, insurers and.the'
ininsured referees to theupon adjust loss. Theagreed writing

duties,referees or arbitrators assumed the and.qualified by taking
an oath to andsigning faithfully the dutiesimpartially discharge

them,committed to and with reasonableproceeded todespatch per-
form those duties. Their faith is not nogood impugned; irregu-

is and the first raised thelarity questionalleged; byspecifically
case is as to award,the effect of the arbitration and orbinding
whether, under thethe of the statutes Newprovisions ofpolicy,

and theHampshire, written for submission and theagreement
facts, the revocable.submission isagreed

Whatever the ancient of the law in thepolicy (expressed phrase
“that been,courts are theirof thejealous jurisdiction havemay”)

rule, reasons, arbitration;modern for obvious favors and courts
will liberal and aas constructionalways-put comprehensive upon

to submit as the of the willagreements intentionapparent parties
437; Ford, ;allow. Morse v. 59Arb. N. H. 536­ Ford v.Burleigh
278; 168;60 N.Burleigh, H. Barker v. 39 Vt.Belknap, Comery

Howard,v. 81 Me. 421. The orcontract for submis­agreement
in case,sion this unless cause to the re­shouldcontrary appear,
aceive like liberal and construction.comprehensive
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the fromin quotationofpursuance foregoingTlie agreement,
“ and esti-the to appraiseauthorized appraisers simplythe policy,

fire,”and destroyedthe byloss upon property damagedthemate
“ is forand thethat this appraisement pur-agreementand provided

amount of value andand the soundfixingof ascertainingpose
described, andthe hereinaftertoand damage only propertyloss

waive, other ordetermine, invalidate right rightsor anynotshall
The hav-to this insurance companyof party agreement.”either

amount, iffor indeed such was notsomeliabilityitsadmitteding
amount ofthe determination of theofeffect submittingthe legal

62,50 H. thev. N. soleYoung, 64),to arbitrationloss (Sampson
andsubmitted, to the terms of the thepolicyaccordingquestion

submission, determination thewas the ofof the signedprovisions
eliminated,of theTlie liability beingof loss. questionamount

a forhave determined tribunaltheir agreement simplyparties by
in of insur-of Hence provisions policiesthe assessment damages.

such a tribunal mutualfor the selection of byance providing
the a of theor for appointment justice supremebyagreement,

referees, ofwhose to theof such asfinding single questioncourt
“ heldbe final and on the areof loss shall parties,”amount binding

Ins.,valid, andand must be with. Mayto be reasonable complied
498; Ins., s. 8247.s. Joyce

inof offor the ascertainment the amount lossThe proceedings
firmer a mere common-lawat bar stand thanthe case upon ground

insurance con-and “The form of andaward.arbitration policy
in until the insurancein force the state is continuedtract now

to theshall it. He is authorized changecommissioner change
thefrom time time as he thinkform of such contracts to may pub-

170,S.,P. that thec. s. 1. The case findslic requires.”good
are, therefore, ininin suit are the standard form.policies 'They

state; thetheeffect a of the law ofpositivepart statutorylegal
theofhas established a tribunal for the ascertainmentlegislature

; andof under of theamount loss the provisions policyoccurring
thethe in forin words contained the clause providingconstruing

offox the amountof referees the ascertainment ofappointment
loss, award, in . . . be final andshall bindingwriting,—“their

to bethe same and effect are givenforceupon parties,” —the
of thethose words as to other intentexpressed law-makingany

Nor to grounds,is this on constitutionalopenbody. objection
to waivethe to enter intosince declineparty may any agreement
act;to hefreehis constitutional to trial He isright by jury.

it acontract, make witheither decline to make the or hemay may
beforeto the tribunalas the form of his andprovision remedy

caseIns.,he s. 494. In thewhom will establish his right. May
hisat bar the well waivedinsured be held have expresslytomay
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anto assessment of the amountby jury of or lossright damage (if
ainto contractexists) by. enteringsuch for a dif­right providing

assessment, sanction,of the ifferent mode indeed ithaving is not
creature, of the thepowerthe of state.law-making Zallee v. In­

530;Co., Co.,surance 44 Mo. InsuranceElliot v. L. R. 2 Exch. 237.
doubt,can be noThere that ifupon theauthority, appraisers

had been a ofappointed court,or referees theby justice supreme
theto alternative theprovision of arbitration ofaccording clause

irrevocable;the arbitration wouldthe be for itpolicy, would then
and effect ofall the force an court,have arbitration rule ofby

authorities,which, all theto isaccording irrevocable. Dexter v.
459;;40 Yarmouth,N. H. 130­ Cumberland v. 4 Me.Young, Sut­­

74;10 Vt.ton v. Haskell 47;v. 12Tyrrell, Mass.Whitney,
Hunter,v. 4 Hen. & Mun.Brickhouse 363. It is difficult to see

iswhat valid distinction there between the force of a sub­binding
under such clause and amission submission of theby agreement

under the alternative clause the sameparties having legislative
That the thepartiessanction. referees ofagreed upon instead

the aid theof court to secure theirinvoking bothappointment,
equal sanction,modes andhaving affords nolegislative authority

reason for to the dne mode a force which is deniedlogical ascribing
commissioner,to other. The under the dele­acting powersthe

himto the has a formgated by prescribed of contractlegislature,
and inthe sofor has noparties, evidence that it wasdoing given

of the Mm,the intent tolegislature, moreacting through give”“to the words shall finaleffect be and in case thebinding
referees were the court than is to be attached to theappointed by

insame case the arereferees selected oflanguage by agreement
the parties.

The loss was within afterpayable sixty days thereof.proof
default, therefore,noThere was until the ofexpiration sixty days,

34;of the on which was S., 2,exclusive made. P. c. s.day proof
Baker, 161,Annan v. 49 N. H. 169. ofProof loss madewas

6,1899.March The insurance did notcompames for fif­neglect
loss, had,teen thereafter to the because todays adjust they prior

6,March notified the insured that the hadloss been at theadjusted
$361.39.sum of To theask to act in the samecompanies again

matters is to demand a the same andreadjustment evidenceupon
the same thesubject-matter. insuredconcerning Having given

notice of the amount of loss wMch had determined thethey upon,
loss,had the“adjusted” to the.universalcompames according

of that word. The of anacceptation primary purpose adjust­
ment is that the insured know the amount wliich themay company

due. This information the insured had to theiracknowledges prior
loss,written of and reiteration the inproof by companies subse-
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knew allis immaterial. Tire insured theycorrespondenceqüent
The beento know. loss had adjusted.liad a right

hadthe within whichthat companies sixty daysRemembering
loss, and. that thereloss, that had thetheythe adjustedto pay

“ amount,”the let us toad theseof as toopiniona differencewas
thefor of the true constructionascertainmenttogetherprovisions

“ arise, . .In case of shall .difference opinionthe contract:of
shall,and the insured within fifteen daysthe companyunless

loss, referees to theof the upon adjustnotice mutually agreeafter
.. . a ofsame, to themay supremeeither apply justiceparty

referees, of whom shall becourt, shall three onewho appoint
considered,with the kind of to bepropertyacquaintedthoroughly

. . . be and onin shall final thewritingtheir award bindingand
”“theIt within fifteenphrase daysis grammati-plainparties.”

“ . . . andmodifies the verb shalland agree,” pre-cally logically
court;which neither thethe time before party may petitionscribes

which,limit is the time within after theuponno expi-but placed
eitherfifteen suchration of party may petition, exceptdays, bring

fixed to within aftercompany’s sixtythat the duty pay daysby
loss.ofproof

law,if not the haveby parties stipulated byBy agreement,
amount of of the insurers shall bewhat evidence the liability

referees,determined, of a of threethe boarduponnamely, report
“ kindof whom be with the ofacquaintedone shall thoroughly

in noto The case differs essential re­be considered.”property
thethat itexcept byisspect— having legislativestrengthened

— from that cases where the of ansanction class report engineerof
kind work isto the and of done contractorsas amount price byor

Railroad,a H.Smith v. 36 N.considered condition precedent.
case,458, it that487. the the ispresent requiredcontract inBy

determined, afixed,shall amount of losse.,the bo i. theprice by
third either .and the insurers sea­person, ofupon request party;

as Smith Rail­made their To the same effect v.sonably request.
319, 327;Robinson, 9 Pet.are: United v.Statessupra,road

549;March, 114 U. S. Hamilton v. Insur­Martinsburg etc. R. R. v.
Co., Co., 10 Fed.242,ance 136 Gauche v. Insurance254;U. S.

Hartshorn,; ; Hood 100347­ Herrick Vt. 673­ v.v. 27Rep. Belknap,
;Railroad,117, 112 Mo. 463­ Holmes v.122;Mass. Williams v.

Ricket, 56 for areCal. 307. be multiplied, theyAuthorities might
Ifabundant. held to be conditions precedentsuch arestipulations

contracts, leases, etc.,in actions there noupon appearsbuilding
construction inreason receive the sameshould notgood why they

ofcontracts insurance.
If it is well a the evidence uponthat uponparty may agree

and or bewhich the tribunal his loss shallwhich damagethrough
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contracts, be,ascertained in the one kind of it as it has often been—if
be, ruledeclared to a beneficent that him topermits have such

decided aquestions by competent, impartial, inexpensive, and ex-
■class,—in itone must ofpeditious process, benecessity so in

class,another similar unless some reason to thesatisfactory con-
In bar not,be shown. the case at there is it admitted,istrary an

declaration that a ofreference the amormt ofexpress loss is a con-
dition to the of action. didNeitherprecedent such aright stipu-

inlation most of the cases last cited.appear
The insurers courtpetitioned the forseasonably thehaving ap-

referees to theof of thepointment according provisions policies,
and those in effectprovisions being legal conditions precedent, the

abate, andactions of should theassumpsit referees be appointed
the or,to of the if the actions areaccording prayer petitions; to re-

docket,main the it beshould condition ofupon upon thepaying
time,tocosts tins and for the sole ofcompanies’ purpose entering

on the of the refereesjudgment report or thoseagreed upon, to be
hereinafter to theappointed, contractaccording to whichlegislative
the have their assent.parties given

J.Peaslee, The of the to submit theiragreement parties
differences to arbitration revokedwas the refusal of one ofby the

act, andarbitrators to the notice the theinsurers insured.given by
It is the well-settled law state thatof this either the refusal of the
arbitrator to the dutiesperform to out thenecessary carry purpose
of the or the withdrawal from the of eitheragreement, compact

the awardbefore is rendersparty the of nopublished, agreement
339,effect. v. 21 N. 342;H. KimballWright Cobleigh, v. Gil­

man, 54.60 N. H.
The contract of insurance contained the :provisionfollowing

“ In case difference of shall arise as to the amount ofopinion any
loss under onthis other thanpolicy, destroyed,buildings totally

shall,andunless the the insured within fifteen aftercompany days
loss,notice of the thereferees tomutually agree upon adjust

same, other,either written notice to theparty may, upon giving
court,to a of the who threeapply shalljustice supreme appoint

referees, one of whom shall be with thethoroughly acquainted
considered, andkind.of to be their inaward afterproperty writing,

andnotice shall be final on theproper andhearing, binding
The in the form theparties.” policy being approved by legisla-

ture, it is that tins is a toconditionprovision precedentargued
sue; arbitrate, then,the that ifto the must first andright parties

chooses, sue;the insured he but the ofmay upon question damages
the admissible will be the theevidence award of arbitrators.only

evidence,the admissible it would on theonly be conclusiveBeing
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it absoluteimportwouldLike a formal judgment,question.
ofnot oneloss, he could litigatesue for his butHeverity. might

said,contract, it is is notTheinvolved.the principal questions
the lossmen shallloss, saythe to what threeto butpay only pay

1885,inform ofis, this policyThat ofis. since the adoption
has beenhas beenin the amount of loss litigatedcase whichevery

on this; in ease the inquiryconducted and eacherroneously only
been, fixed arbitrators?”bythe sumbranch should have “What is

of theis essenceveryis that the referee clauseThe contention
statute, thewhichcontract; the is thetheof but beyond policy

170, andS., c. s. whichis not allowed to contradict 18),policy (P.
ofthat thethat not questionthe did understandshows legislature

13,court. Sectiontaken from thethe amount of had beenloss
“ if trial170, Statutes, that uponof Publicthechapter provides

in-determined theamount byinsured recovers more than thethe
tosurers,” If the insurer wasetc. contract made by paythe only

arbitrators, of theamount determined this statutethe provisionby
must, themeans, as it thatif theis but statutemeaningless;

meanreferee clause cannotamount of loss be themay litigated,
for athe foundation suit.that an award of arbitrators is only

that, theIt is further after an by company,adjustmentargued
a reference a seasonableit is the of to byeitherright compelparty

therefor; thecontract whichthat this is theapplication legisla­
it in­into theture has for the thatprovided enteringparties; by

; and thatits provisionssured waives withconflictingany rights
for and shouldvarious such a law is wise and equitable,reasons

ifthe thatbe isupheld. provisionThis contention answered by
the insurerthe insured madeis dissatisfied with the byadjustment

170,S., e. s. 10. Thehe P. adjustmenthis action.may bring
here referred to the insurer is towilling pay,is the amount which

if theor the sum it as amount of the loss. Even partiesfixes the
the insur­are as to withall other dissatisfactionagreed questions,
If heof to sue.er’s estimate the the insured mayloss entitles

suit, of ahe the action becauseis not bound to abandonbring
in which with the statutory provi­the conflictsstipulation policy

The mustunder the suit statute pre­sion which was brought.
contract, the intent.vail over the wasfor suchpolicy legislative

“ a of insurance.This be of contractshallchapter part every
insurer,the... No waiver of of it be set byshallpart upany

itin in conflict with shall beaud the contractevery stipulation
Co., 291.S., 170, ;c. 18­ N. H.void.” P. s. v. Insurance 67Perry

1879, c.This in 1879 immediatelysection was enacted 13),(Laws
conflictedthe whichafter the decision that a in policyprovision
InsuranceTasker v.with the was a of the latter.statute waiver
1879,Co., the58 N. H. 469 in Since1878).August,(decided

von. lxx. 18
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which is 170law now of the Publicchapter Statutes beenhas a
of contract of fire inevery insurance madepart this state.

itIn 1885 was enacted that the insurance commissioner should
a formstandard of and thatprovide policy, all shouldcompanies

conform to the him.prescribed 1885, 93,c.regulations by Laws
s. under this3. theActing commissionerauthority, prescribed
the form since known as the “New standard formHampshire of

1885, 5,Ins. Com. 73. Gravepolicy.” Rep., doubts arosepp. as
the effect of theto commissioner’s action.binding A similar stat-

ute, the same was held toby legislature, be invalid aspassed an
of In re•attempted delegation legislative power. School Law

Manual, 1891,63 N. H. 574. In the ofrevision all doubts were
“the thatremoved enactment the form of andby insurancepolicy

in in tins statecontract now force is continued until the insurance
it.” P. c.S., 170,shall s.-commissioner 1. At thechange same

alltime the earlier statutory provisions, the law of 1879including
;as waiver, were re-enacted. There noto is evidence of an intent

themodify protection insured,to remove or to the orgiven to
themake the factor. On the thecontrollingpolicy contrary, leg-

that, as between theprovidedislature and theexpressly policy
170 of Statutes,of the Public the latterprovisions chapter should

The- form of there referred to be thepolicy must onegovern.
use,and now in for other form wasanythen forbidden. No

of afound intentevidence to thebeing legislative deprive parties
of a trial this the ofupon thequestion, statute is tojury language
be ordinaryits The of insurancegiven meaning. history legis-

in oftins state is one constant tolation effort for theprovide
losses,and of to takepayment technicalspeedy adjustment away

defences, andand at the same time toinequitable insur-protect
andclaimsers from fraudulent vexatious suits. The statutes are

asto be so construed to effect to tins It should notgive purpose.
a strained construction ofbybe defeated the of the con-language

when, case,tract, as in thethis result would nul-be toespecially
ofthe the statute. Theprovisions insuredlify express parties

to a trial theare entitled of theupon question amount ofjury
their loss.

The further defence is thethat actions aresuggested premature,
withinwere afterbecause formal ofthey brought sixty days proof

The thisfor is the inonly objection thegromid stipulationloss.
that the insurers shall within From thispay days.policy sixty

default,that until that timeit is has there iselapsed noargued
beand action can maintained. Like theso no other defences set

“answered the statute.this is If the tobyup, company neglects
it,the within fifteen after . . .loss notice ofdaysadjust receiving

S.,the insured commence an actionmay the P.upon policy.”
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ofawarded two theof the amount bys. 9. notice170,c. If the
be atbroughtan suit might anywas adjustment,three arbitrators

S., 170,c.P. s. 10.after received.it wassix monthstime within
the werenot an suits properlywas adjustment,If the notice

fifteenwithin afterdaysa failure tobecause of adjustbrought
As aview are the actions premature.of In neitherloss.proof

or wasthe notice was not anwhetherdecision of the question
unless theno insuredwill be of practical importanceadjustment

170, s. notS., c. it has beensumfail to recover a (P. 13),larger
considered.

Case discharged.
All concurred.

Coös,
Dec., 1899.

Thompson & a. v. Currier & a.

by anisAn of real estate erroneous statement ofexecution sale invalidated
thereon, prevent competition.is tothe ofthe ineumPrances effect which

claiming estopped pleahy a ofOne to real estate will not he disclaimertitle
action, judgmentpremises in a unlessas to the same former was rendered

therein.
representationuponestoppel pais a of factAn in cannot he founded which

upon norneitherwas acted believed.
part compromiseproceeding conveyancea as of aIn a to set aside executed

mistake, plaintiffhy mutual the is entitledentered into to reliefwhich was
restoring position occupied hyupon to themthe defendants the when the

agreement for settlement was made.

Equity.Bile in Facts found a referee. 1,1893,by August
Currier,defendant recovered athe judgmenthaving against

W. caused the execution to be leviedSamuel Thompson, upon
Grant,of in Pinkham’s whichredemption theThompson’s equity

1893,1,sold to andsheriff Currier Pease. December Currier and
Eliza,Pease filed a bill in and his wifeThompsonequity against

others, for themand an to restrain from timbercuttinginjunction
answer, 27,on the land and other In their filed Marchfor relief.

1894, inand his wife a title the wife.setThompson up Thomp-
14, 1895,1894. In the billdied was dis-Aprilson September,

as to all defendants the ofmissed the heirsagreement exceptby
hi. from allCurrier released Samuel’s estateJoseph Thompson;

$500,and Eliza and and the plaintiffsdemands she presentpaid
their in the toof interestsquitclaimed grant(heirs Samuel)

$15,000,Currier and The value of the was thenPease. grant


