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become nonsuit. "If in the present case the defendant had not
objected to the jurisdiction of the referees until after the assess-
ment of damages, it would clearly be too late to make the claim.
In Zown v. Faullkner, 56 N. H. 265, 260, it was said: «It might
happen that the mill-owner at the hearing would desire to stipu-
late for lowering his dam, or in some other way provide that less
land should be flowed or damaged by maintaining it implying
that at the hearing the mill-owner might change his specification
of the flowage right he proposed to take. While he cannot lie by
and take the chances of a favorable award until after the damages
are assessed, there is no reason why he should be compelled to
purchase flowage rights he does not want, because of a mistake in
pleading, or because, possibly, of a mistake as to his own rights
and needs, discovered in the course of the hearing. Upon the
defendant’s filing an amended answer disclaiming all flowage right,
under sections 12 to 19, chapter 142 of the Public Statutes, the
bill will be dismissed. .

Agthe defendant proceeded to a trial of the facts instead of in-
sisting upon the objection thathe claimed no flowage right, in which
case there would have been no occasion for the reference to a commit-
tee, such order as to costs will be made in dismissing the bill as jus-
tice requires. Since the necessary result of the defendant’s disclaimer
is the dismissal of the petition for want of jurisdiction, the other
questions raised are mot material. As the dismissal of the peti-
tion upon this ground conclusively establishes against the defend-
ant his non-exercise of any statutory flowage right, the ques-
tion whether under the law and the facts he has any such
right, should he desire to exercise it, is not before us. Whether
the right exists is not properly considered or determined until
such right is claimed and in issue.

: Case discharged.

All concurred.

Belknap, |
June, 1900. §
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The statute prohibiting any person to engage in the business of fishing for
trout in the waters of this state, with intent to sell or trade fish so caught,
is a valid exercise of the police power, and not in conflict with the consti-
tution. '

Inprorment, for engaging in the business of ﬁs]ﬁng for lake
trout, with intent to sell the fish caught. It was agreed that, if
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the statute under which the indictment was found is constitutional,
a verdict should be directed for the state.

Frank M. Beckford, solicitor, for the state.
Jewell, Owen § Veazey, for the defendant.

PrAsLel, J. «The power to enact ¢ fish and game’ laws was
exercised previous to the adoption of the constitution, and it. has
been so long used, and so beneficially for the public, that it ought
not now to be called in question.” State v. Roberts, 59 N. H. 256,
257. «The duty of preserving the fisheries of a state from ex-
tinction, by probibiting exhaustive methods of fishing, . . . is as
clear as its power to secure to its citizens, as far as possible, a sup-
ply of any other wholesome food.” Lawton v. Steele, 152 U. S. 183,
189. <« IFrom the earliest traditions, the right to reduce animals
feree naturee to possession has been subject to the control of the
law-giving power.” Geer v. Comnecticut, 161 U. 8. 519, 522.
«The protection and preservation of game has been secured by
law in all civilized countries, and may be justified on many
grounds.”  Phelps v. Racey, 60 N. Y. 10, 145 Lawton v. Steele,
119 N. Y. 226, 234.

In the exercise of this power, the legislature regulates the
time and method of taking fish or game, and prohibits the taking
by one who has already taken a certain quantity. State v. Chapel,
64 Minn. 130. The authority to enact these liinitations flows
from the power to prohibit; and this rests upon the proposition
that the individual has no vested right in fish and wild game not
reduced to possession. State v. Lloberts, 59 N. H. 484, 486.

In the present instance, the legislature has enacted that «any
person who shall, for the whole or any part of the time, engage in
the business or occupation of fishing on any of the streams or
ponds of this state for the brook or speckled trout, or in the lakes
thercof for lake trout, with intent to sell or trade fish so caught,”
shall be punished. Laws 1899, ¢. 22, The defendant claims
that this law is unconstitutional, agsigning as one reason for his
contention that the act operates to give the wealthy sportsmen
more than their just and equal share of the fish. Itis not appar-
ent in what way the defendant is denied any right granted to
others. Il they may fish, so may he; and the prohibition of his
fishing with intent to sell the fish to them equally enjoins them
from fishing with intent to sell their fish to him. «The statute
makes no diserimination. . . . Everybody is prohibited.” True
it is that the prohibition affects some more than others. «Such is
necessarily the cffect of all restrictive laws. . . . The equality
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of the constitution is the equality of persons and not of places,
— the equality of right and not of enjoyment. A law that con-
fers equal rights on all citizens of the state, or subjects them to
equal burdens, and inflicts equal penalties on every person who
violatesit, is an equal law.” State v. Grifin, 69 N. H. 1, 29, 30.
-It is further argued that the act is not calculated to promote
the, end sought, that it does not protect the fisheries of the state,
and so, not being an exercigse of the police power, is an unwar-
ranted invasion of the private rights of individuals. This claim
bas no foundation in fact. The restraint of the acts of those who
make a business of fishing must inevitably tend to decrease the
number of fish caught, and whether this was a wise means by
which to accomplish the legitimate end was a question for the .
legislature. State v. Marshall, 64 N. H. 549 ; State v. Griffin, 69
N. H. 1; Phelps v. Racey, 60 N. Y. 10; American Hrpress Co. v.
People, 183 11l 649; Allen v. Wyckoff, 48 N. J. Law 90. «Itis
a matter of common knowledge that the rapid depletion of game
. is caused by indiscriminate slaughter by ¢pot hunters,” who
kill it for the general market. The practical question which con-
fronted the legislature was how to prevent the undue depletion of
such game from this cause. This could only be done by adopting
some means that would, as far as possible, prevent the game from
becoming a subject of commerce in the general market.” State v.
Chapel, 64 Minn. 130, 132.

The defendant cites no case to sustain his position; but in the
dissenting opinions of Justices Field and Horlan in Geer v. Con-
necticut, 161 U. S. 519, it was reasoned that a restriction upon the
sale of game lawfully killed was an unjustifiable interference with
the right of property thereby acquired in the game, that upon the
killing the property became absolute, and that a state could not
enact that the right acquired should be a qualified one only. This
reasoning is satisfactorily answered by that of the majority of the
court, and by the reasoning of state courts in cases which have
come before them.

«It being conceded that the state, under its general police
power, may lawfully prohibit the killing of the game birds in ques-
tion, it may, of course, control such killing and the times and pur-
poses thereof. It may lawfully enact that they may be killed and
sold, and held for sale only for domestic consumption. The state,
in the exercise of its power, instead of prohibiting the killing alto-
gether, permlts the person killing them to acquire only a qualified
right in them.”  State v. Geer, 61 Conn. 144, 152 ; State v. Chapel,
64 Minn. 130.

« The legislature has never conferred an absolute property in quail
upon the person who might kill the same. The killing of quail




N. IL.] BENNETT » SLOMAN. '289

. . . was permitted, not for sale,—mnot to go upon the market as
an article of commerce,—but for the mere use of the person who
killed the birds. The person killing quail under this statute has
but a qualified property in the birds after they are killed. He
may consume them. If a trespasser should take them from him,
he might maintain an appropriate action to regain the possession.
But the law which authorized him to kill the quail has withheld
the right to sell, or the right to ship for the purpose of sale, and
when such person undertakes to ship for sale he is undertaking to
assert a right not conferred by law. The act, therefore, does not
destroy a right of property, because no such right exists.” Ameri-
can Hrpress Co. v. People, 133 11l 649. «The question of indi-
vidual enjoyment is one of public policy and not of private right.”
@eer v. Connecticut, 161 U. S. 519.

«The cases cited abundantly establish the doctrine that it is
competent for the legislature, for the purpose of protecting game
or fish, to absolutely prohibit the sale of fish or game caught
within the linits of the state during a closed scason, or during the
entire year.” People v. O’ Neil, 110 Mich. 324. The statute in
question is a valid exercise of the legislative power to enact equal
laws for the protection of the public right of fishery. It imposes
upon all persons alike ¢restrictions and limitations upon the time
and manner of taking fish.” State v. Roberts, 59 N. H. 256. '

In accordance with the stipulation in the case, the order must be,

Verdict directed for the state.
All concurred.

Carroll,
June, 1900.

Bexxmrr, Adm'r, v. SLOMAN ¢ a.

Evidence that a party has not been heard of for seven years rebuts the pre-
sumption of the duration of life.

Birx, v Equiry, for the construction of a will. Facts agreed.

Isabella Remick, a resident of Tamworth in this county, died
January 10, 1892, leaving real and personal estate in this county
and also real estate in Maine. Her will, made in January, 1879,
contains the following clause:

«I make the following provision relative to my eight shares of
the capital stock of the Casco National Bank at Portland, Maine,
bought by me while Isabella Jacobs.

“1gt. The net income thereof shall be deposited in the Saco
and Biddeford Savings Institution at Saco, in btrust for my son,
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