
286 STATE v. DOW. [70

’Ifbecome nonsuit. in the case thepresent defendant had not
to the of theobjected referees untiljurisdiction after the assess­

ment of it bewould toodamages, late to make theclearly claim.
Faulkner,In Town v. H. 255, 260,56 N. it was said: “It might

that the mill-owner at thehappen would tohearing desire stipu­
dam,late for his or in some otherlowering that lessway provide

flowed it,”land should be or damaged by maintaining implying
at the thethat mill-owner might hishearing change specification

the heof to take. Whileflowage proposed he cannot heright by
takeand the chances of a favorable award until after the damages
assessed,are there is no reason he shouldwhy be tocompelled

want,he does not because a inpurchase flowage rights of mistake
because,or of a mistake as to his ownpleading, possibly, rights

needs, in theand discovered ofcourse the theUponhearing.
defendant’s an amended answer allfiling disclaiming flowage right,

19,12under sections to Statutes,142 ofchapter the Public the
will bebill dismissed.

As the defendant ato trial of the in-proceeded facts instead of
the that he claimedsisting upon objection no in whichright,flowage

case there would have been no occasion for the to areference commit-
tee, such order as to costs will be made in the bill as jus-dismissing
tice theSince ofrequires. result the defendant’s disclaimernecessary
is the dismissal of the for want ofpetition the otherjurisdiction,

raised are not material. Asquestions the ofdismissal the peti-
tion thisupon ground establishes the defend-conclusively against
ant his non-exercise of any statutory theflowage right, ques-
tion whether under law andthe the hasfacts he suchany

itjshould he desire toright, exercise is not before us. Whether
the exists notisright considered or determined untilproperty
such is claimed and in issue.right

Case discharged.
All concurred.

Belknap,
June, 1900.

State v. Dow.

prohibiting any personThe engagestatute to in fishingthe of forbusiness
state,trout in the this caught,waters of with intent to orsell trade fish so

police power,is a valid exercise of the and not in conflict with the consti-
tution.

Indictment, for in the business ofengaging for lakefishing
trout, with intent to sell the fish It that,was ifcaught. agreed
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constitutional,the indictment found isunder which wastlie statute
for thedirected state.should bea verdict

solicitor, for theBeckford,M. state.Frank

Jewell, Owen for the defendant.Veazey,&

‘Peaslee, to andJ. “The enact fish laws waspower game’
constitution,to the of the andadoptionprevious it.hasexercised

used, and so for the that itpublic,so long beneficially oughtbeen
Roberts, 256,59to in State N. H.now be called v.question.”not

“The of the of a from ex­fisheries stateduty preserving257.
tinction, exhaustive of ...methods is asby prohibiting fishing,

citizens,to itsits to secure as far as apossible,as power sup­clear
Steele, 133,other food.” Lawtonwholesome v. 152 U. S.of anyply

“ traditions, toFrom the earliest the reduce animalsright139.
has beennaturae to to the control of thepossession subjectforce

Connecticut, 519,Geer v. 161 U. S. 522.power.”law-giving
and of has been securedpreservationprotection game by“The

countries,all civilized and be onin may justified manylaw
14;10, Steele,60v. Y. LawtonN. v.Phelps Racey,grounds.”

226,Y. 234.N.119
exercise of this the thepower, legislaturethe regulatesIn

fish ormethod of and thetaking game, prohibits takingandtime
ahas taken certain State v.already quantity.who Chapel,oneby

130. to enact theseThe limitations flowsauthorityMinn.64
and theto this rests uponjmwer prohibit; propositionthefrom

no vested in fish and nothas wildindividual right gamethethat
Roberts,State 59 484,v. N. H. 486.to possession.reduced

“instance, the has enacted thatlegislature anytheIn present
shall, or time,for the whole of the inany partwho engageperson

of on of the oror streamsoccupation fishing anybusinessthe
trout,the brook or or infor the lakesof this state speckledponds

trout, with intent to sell or trade fishlake so caught,”forthereof
1899,Laws c. 22. The defendant claimsbeshall punished.

unconstitutional, as oneis reason for hislaw assigningthat this
act to thethe operates give wealthythat sportsmencontention
and share of the fish. It notequaltheir is appar-than justmore

the defendant is denied toany rightin what way grantedent
fish, he;so and themay of hisprohibitionIf maytheyothers.

the fish themto sell to themequallywith intent enjoinsfishing
“to sell to him.intent their fish Thewith statutefrom fishing

. . . is Trueprohibited.”no discrimination. Everybodymakes
“affects some more than others. Such isthe prohibitionthatit is

all . . .of restrictive laws. Thethe effect equalitynecessarily
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theof is the ofconstitution and not ofequality persons places,
— the and notof of A lawequality right enjoyment. that con-

state,fers on all ofcitizens the orequal rights them tosubjects
burdens, and inflicts onequal equal penalties every person who

it, is an State 1,violates law.” 69 H.Griffin, 29,v. N. 30.equal
-It is further that the act is not calculated toargued promote

the, end it not thethat doessought, protect state,fisheries of the
so, ofand not an exercise the is anbeing police power, unwar­

ranted claiminvasion theof of individuals.private Thisrights
has no foundation in fact. The restraint of the acts of those who
make a business of must tend tofishing inevitably decrease the
number fish andof whether this was a wisecaught, means by
winch to the end was aaccomplish for thelegitimate question

Marshall, 549;State 64 N.v. H. Statelegislature. v. 69Griffin,
1; 10;N. H. Y.v. 60 N. American Co.Phelps Racey, v.Express

649;133 Ill. Allen 48 N.v. J. Law 90.People, “ItWyckoff, is
mattera of common that theknowledge rapid ofdepletion game

‘... is caused indiscriminate hunters,’by slaughter by whopot
itkill for the market. Thegeneral which con­practical question

fronted the was how to the unduelegislature prevent ofdepletion
from Thissuch this cause. could be donegame only by adopting

would,some that far asmeans as thepossible, prevent fromgame
ina commerce theof market.” State v.becoming subject general

130,64 Minn. 132.Chapel,
The todefendant cites no case sustain his inbut theposition;

Field inof Justices and Harlan Con-opinions Geerdissenting v.
519,necticut,161 U. S. it reasoned that awas restriction theupon

of killed ansale was interference withgame lawfully unjustifiable
the of in theright acquired that theproperty thereby game, upon

absolute,the became and that akilling property state could not
enact that the be aacquired qualifiedshould one Thisright only.

is that ofanswered the thereasoning satisfactorily ofby majority
court, and the of state inby courts cases which havereasoning
comebefore them.

state,“It conceded that the underbeing its general police
the of thepower, birds inmay lawfully prohibit killing, ques­game

tion, course,it of control andsuch the timesmay, killing and pur­
thereof. It enact that andposes may be killedlawfully maythey

sold, state,and held for sale for domesticonly Theconsumption.
in the exercise of its ofinstead the alto­power, prohibiting killing

themthe to apermits killinggether, person acquire only qualified
Geer,in State v. 144, 152;them.” 61 Conn. State v.right Chapel,

64 Minn. 130.
“ The has never conferred an absolute inlegislature quailproperty

kill thethe who same. Theupon person ofmight quailkilling



v. 289BENNETT SLOMAN.N. II.]

sale, to the marketfor asuponnot go. . . was permitted, —not
commerce, for mere use of thethe whopersonan ofarticle —but

underThe this statute hasquailkillingkilled tlie birds. person
in the birds after are killed. Hetheya qualified propertybut

him,If a should take them fromtrespasserthem.consumemay
action to thean regain possession.he maintain appropriatemight

kill thehim to has withheldwhich authorized quailBut the law
sale,thesell, to for of andor the ship purposethe to rightright

heto for sale is toundertakes shipwhen such undertakingperson
act, therefore,The doesnot conferred law. nota byassert right

because no such Americanof exists.”righta property,destroy right
“The133 Ill. 649. of indi­Ex­ Co.v. questionPeople,press

and notis one of of privatepublic policy right.”vidual enjoyment
Connecticut, 519.161 U. S.v.Geer

“ the thatcited establish doctrine it isabundantlyThe cases
for ofthe the purposefor protectingcompetent legislature, game

the fishfish, sale of orabsolutely prohibit gameor to caught
season,a closedlimits of the state or thethe during duringwithin

O’Neil, 110 Mich. 324. The inv. statuteentire Peopleyear.”
of thevalid exercise to enactpoweris a legislative equalquestion

ofthe Itpublicfor of right imposeslaws the fishery.protection
andalike “restrictions theall limitations timeuponupon persons

Roberts,State 59fish.” v. N. H. 256.manner of takingand
case,in the be,with the the orderstipulationIn mustaccordance

Verdict directed the state.for
All concurred.

Carroll,
June, 1900.

Bennett, Adm’r, v. a.Sloman &

party years pre-tliat a has not been heard of for sevenEvidence rebuts the
sumption of the duration of life.

Equity,Bill in the construction of afor will. Facts agreed.
Remick, ofIsabella a resident Tamworth in this diedcounty,

1892,10, real and inestate thisJanuary leaving personal county
will,estate in Maine. made 1879,and also real Her in January,

the clause:contains following
“I the relative tomake provision offollowing sharesmy eight

Portland,of Bankthe stock the Casco National Maine,atcapital
me while Isabella Jacobs.bought by

net thereof“1st. The income shall bo in thedeposited Saco
Saco,Biddeford Institution at in son,and trust forSaving’s my
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