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in from whichment of defects leased to.premises the tenantdamage
and ensues without fault on hisnaturally the re-part,proximately

held attach tocannot be to defects toopen ob-sponsibility ordinary
servation, the rule of caveatas to which the same as-emptor applies

seller;and and’whether-the platform constitutedbetween-buyer
,todefect, it not our determine.such a provinceis

declaration inThe thebeing good part, defendant’s-plaintiff’s
was overruled.demurrer properlygeneral

Nonsuit set aside.

J., sit: theParsons, did not others concurred.

Hillsborough,
June, 1900.

Hillsborough Lighta. v.Childs Electric and Power&
Co. & a.

adopted special meeting, authorizingA at aresolution town directingand
streets,lighting ofto contract for the athe selectmen is vote to raise and

4,appropriate money meaning 40,chapterwithin the of section of the Pub­
Statutes, by half,and is invalid unless taken alic ballot in which one at

least, participated.of the voters

Equity,Bill in ofby taxpayers to restrainHillsborough, the
and its officersfromtown antoappropriating money unauthorized

and use. Pactsillegal agreed.
of the town,At a inhabitants ofspecial the themeeting following

“Resolved,resolution was declared to be adopted: that the select-
andmen be now authorized directed to contract with the Hills-

andElectric PowerLight withinborough tenCompany to re-days
inour streets the same manner heretofore,aslight thecovering

1, 1905,from now attime to aApril total cost to the town of
annum;thirteen dollars toper lamp per also add to thelamps

in theirelectric as thesystem judgment inpublic good requires,
number not Theexceeding twenty-five.” vote was not taken by

of,voted inballot. favor andNinety-three forty-one theagainst,
resolution. The number of voters borne onlegal the check-list at
the next annual electionpreceding was about seven hundred.

inThere was the town at the time of thetreasury of thepassage
resolution a sum of money forpreviously appropriated pur-lighting

sufficient to forposes pay lights to theaccording forresolution
about months.eight
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dismissed; iftown, beis tothe the hillhindsIf the resolution
fromrestrainednot, appropriat-of are to beofficers the townthe

it -into effect.to carrymoneying

Burnham, BrownandWilson, Robert L. Manning,M.Allan &
Warren, for plaintiffs.the

Mitchell, for It is contendedthe defendants. thosebyJohn M.
of the contractand pro-to the execution performancewho object

that, attown, vote was avote the as this passedfor ofvided by
40,4, of thevoid Pub-it is under section chaptermeeting,special

ballot,Statutes, andvote not taken becausebybecause the waslic
to one half the numbervotes was not ofequalthe number of

election,annualat thethe check-listvoters upon precedinglegal
— “raise” orthat a vote to “appro-this isthe contention being

” The clause ofwithin the of the statute.money, meaningpriate
and on which tothey relyinvoked theby plaintiffs,statutethe

“vote, orbe raisedthat no shallthis provides money ap-nullify
ballot,town exceptat votemeeting, by byany specialpropriated

be in num-cast at shall equalnor unless the ballots such meeting
of onhalf of number voters borne theto at least one the legalber

or election nextof the town at the annual biennial pre-check-list
beand used atsuch check-list maysuch special meeting:ceding

of voters of the town.”the tenupon request legalsuch meeting ”“ “ora voteThe defendants insist that this was not to raise appro-
” aand that it at meet-was adopted specialpriate money, legally

that numberit was not ballot and lackedbying, notwithstanding
orto authorize theof votes legally necessary raising appropriating

a town involves a correctof Thismeeting. propositionmoney by
town officersto the Is a vote toanswer question: authorizing
time, atfor for a definite a speci-make a contract street-lighting

“ “ thea vote or withinfied price, appropriating” money,raising”
of law?themeaning ”“ “ have, law,in well-definedandThe terms raise-” appropriate

and, ascertained their meaning respect-legalsignifications; having
to thevote is obnoxious let-we can see whether thisively, readily

2, 2, of the Pub-or statute. sectionter of thisspirit By chapter
“ shall be construedlic it is Words andprovided:Statutes phrases

ofthe and theto common approved usage language;according
and as havebut technical words and such others mayphrases,

con-law,in bea and shallacquired appropriate meaningpeculiar
andsuch appropriatestrued and understood toaccording peculiar

offamiliar rule in the statutesinterpretationAnothermeaning.”
of the asis the ascertainment the intention of legislature expressed

“ to be madein intention the is notwords. The of legislature
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the or of itspeculation,of nor is to besubject guesswork inferred
withinfrom thanother materials those which foundany are the

Stat. 103. “Itstatute.” Wilb. is thebeyond ofquestion duty
incourts statutes to effect to the intentconstruing give of the law­

and seek for that inintentpower,making every legitimate way.
doubt,... If words are freethe from and andambiguity express

and theclearly, sense of theplainly, framers of the in­distinctly
strument, there is no occasion to resort to other means of interpre­

. . . Even when a istation. court convinced that the legislature
andmeant intended not thereally something expressed by phrase­
act,the it willof not deem itself authorized toology fromdepart

the of which is free fromplain meaning language ambiguity.”
312, ;314­ AlexanderSuth. Stat. v. 5 Md. 485.Worthington,

“ “raise,” Webster, is, ;The word as defined toby to col-levy
taxes,.lect. . . raisesGovernment andmoney by excise imposts.””“ “defined,In the raised isCentury to takeDictionary up by ag-

collection; an of;or amount orgregation procure to-supply bring
“for use or Topossession.” raise as is well rurder-gether money,”

citizen ofstood New resultevery Hampshire, is the ofby voting'”“ sum, ato raise a taxsj)ecifi.ed therefor andassessing upon polls
inhabitants,the andestates of the amount the au-collecting by

Fellows, 425,thorized officer. v. 21 N. H. 432. It isThompson ”“therefore, that a raisevote to a vote hiplain, is which itmoney
a certainis stated that amount of shall be raised for amoney speci-
which willfied authorize the assessment and collection ofpurpose,

therefor; anda tax vote which does not authorize theany assess-
andment of a tax its collection does not forprovide moneyraising

within the of the law. A vote which create ameaning condi-may
intion that will result the ofultimately tonecessity -money satisfy

aof townthe is not a of within the mean-obligation raising money
; is,law that aof the vote the aof contracting authorizing making

cannot be ais not and vote voteThe under con-raising money.
not tax,sideration did authorize the assessment or collection of a

and, essentials,these did not a voteconstitute to raiselacking
The article under which this vote was does notmoney. passed

the aof vote raise Itto.contemplate passage money. simply pro-”“afor vote to instruct thevides selectmen toauthority contract
withinfor electric certain limits.lighting,

The article does not nor does the vote ancontemplate, attempt,
of As beforemoney. it author-appropriation suggested, simply

—•— we should therequiresizes of aperhaps say contractmaking
selectmen, withinthe the limits indicated in the vote. The-by

the statute is “that noof shall be . . .moneylanguage appro-
inat any special the manner indicatedpriated meeting except”

”“ well-defined,The termthe statute. has aby well-appropriate



321v.CHILDS ELECTEIO CO.N. H.]

law, when inin used thisand significationunderstood meaning
between ana well-marked distinction actThere isconnection.

and an act that createsan of moneymakes appropriationthat
forcontract which require moneyauthorizes a may ultimatelyor

satisfaction, an atand be created without appropriationmayits
time.the

will be seenThe of readily uponcorrectness this proposition
“of of the termthe appropriate,”a clear understanding meaning

““ the wordIn the Dictionary ap-appropriation.” Centuryor
” “defined, to afor or particu-is to set apart assignpropriate

use,or in or uses.”exclusion of all other purposeslar purpose
a of forit “to or vote sum moneydefines as set apartWebster

a million of dol-as hasa particular object, congress appropriated
“anfor the increase of To constitute appropria-lars the navy.”

the ob-tion,” the amount must particularof be specified,money
and that amount setwhich toto it is be applied designated,ject

use, ofto the exclusionin the for thetreasury particularapart
use,It a common-sense application,all others. is simple,plain,

defi-of thisterm; the statementand definition of this and simple
in did notvote question ap-demonstrates that thenition clearly

for electricor to lighting.attempt moneypropriate, appropriate,
of thetheWhere courts have and defined meaniugregarded

”“ “ will found thatit bewords andappropriate appropriation,”
which have beendefinitions for which are thosethe we contend

uniformly recognized.
anis not ap­“A to moneythepromise by paygovernment

anto makeA on the of the legislaturepropriation. duty part
make anis not such. A to appropriationappropriation promise

isfaith of the statenot an of theis Theappropriation. pledge
redeem thean to pledge.not of with whichappropriation money

time, in course ofthe. . . The time toUnited States has from
nations, shewherebywithher entered intohistory, foreigntreaty

atof moneysumshas most toengaged pay specifiedsolemnly
recollectionourtimes;fixed . . is within. and no instanceyet

or ad­that executivewhere it has been for a momentcontended
thussumsspecifiedministrative officers those exactlycould pay

withoutdue, and on the nation depend,which the of mightpeace
it hadunlessthea further of money,appropriation by congress

Indiana, Ind.20v.been thus in Risteenadvance.”appropriated
con­tothe pay328. “It is clear that promiseauthorityupon

State,v.in the antained not Carrcertificates is appropriation.”
“ act of theInd. 204. the legislature127 law’ means‘Appropriated by

ofuse, moneya certain sumor to asetting apart, assigning particular
itstothe stateto be used in dues fromthe of debts orpayment

v.Arkansas, 129. In State Wal-creditors.” v. 27 Ark.Clayton
vol. i.xx. 22.
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lichs, 609, that,15 Neb. it is held under the of theprovision con­
stitution that no shall be drawnmoney from the treasury excejrt
in of apursuance specific law,madeappropriation there can beby
no ofimplied appropriation themoney by “In nolegislature.
case, however, which we have been discover,able to under any
constitutional has it been heldprovision, that an isappropriation
valid when it inis uncertain amount,its and arisesuncertainty
in to the extent of the demandsregard or claims which the re­

of the fundcipients it.” Statemay present Moore,v.against 50
Neb. 88. “To constitute an there must beappropriation money

in fundtheplaced to theapplicable Thedesignated purpose. word
allot,means to‘appropriate’ set or to aassign, apart, apply particu­

lar use Anor inpurpose. theappropriation sense of the constitu­
tion means the a of thesetting apart portion funds aforpublic

State LaGrave,v.public purpose.” 23 25.Nev. “An appropria­
tion, within the constitution,of the ...meaning is a designa­
tion of the amount and the fund out of itwhich shall .be paid.”

“Brooks,v. 16 Cal. 11.McCauley aBy wespecificappropriation
understand an act which a named sum ofby has been setmoney

in the andapart devoted to thetreasury of apayment particular
demand.’,’claim or Green,Stratton v. 45 149.Cal. “Has the
fixed the amount of the claim andlegislature itsdesignated pay­

ment a ?out of certain fund These are' the only things necessary
to the of an Dunn,Humbert v. 84validity appropriation.” Cal. 57.

The authorities demonstrate andforegoing unmistak-clearly
the attitude of the courtsably of other on thisjurisdictions ques-

tion, and it 'must be admitted that their isposition supported by
seem, therefore,reason. It would to be settled that there is a

broad distinction anbetween and anappropriation toobligation
make an Anappropriation. of theapplication of thereasoning
authorities to the facts of the case at bar will the mistdissipate
created the untenableby plaintiffs’ under a war-position. Acting
rant for a town thespecial town a vote authoriz-meeting, passed

contract,the selectmen to make a andspecified to add toing lamps
the electric What didexisting system. the citizens of the town

,authorize or direct the of this vote ?by whatpassage Precisely
the natural of the words would in-meaning indicate. They
structed the selectmen to a contract. andmoremake Nothing

less. did notnothing They for outappropriate money carrying
the contract. For tins there was no there in thenecessity, being
town at the time of the of thetreasury resolution a sumpass.age

for,of-money,previously appropriated sufficientlighting purposes,
.to for to the resolution forpay about months.lights according eight
Moreover, the resolution fails to certain amountspecify to beany
raised, or to-indicate the source from which it should drawn orbe
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in a fatal towould he itobjectionThis itself callingcollected.
course,Of a vote direct or au-of maymoney.an appropriation

“the word appropriate”;without usingan appropriationthorize
sum, amount,indefinite and certain setastate specificit mustbut

'Phis ispurpose. certainty entirelyfor a definite lacking.apart
will, farresolution, falls short of anconsider it as we beingThe

what itsand is terms aimply,—of simplymoney,appropriation
to make a contract. Thosethe selectmen termsdirection of

as to cover what doby implication theyso extendedshould not be
to the construction thatWe ask the court ac-adoptnot contain.

feeland sense. We assured thatreason commoncords with they
notinto it which the has inserted.not read that legislaturewill

are clear and“raise” andexplicit,The words and “appropriate”
that the distinction between anWe submittheir plain.meaning

callan which for anand may appropria-obligationappropriation
admit of doubt.defined to anytion is too well

hasChase, The of toJ. town enterHillsborough authority
S., 40, 4;c. 3,its P. ss.for streets. Bloodinto a contract lighting

340, 341. TheCo.,68 N. H. theplaintiffsElectric townsayv.
because anthe its vote wasdid not exercise at­authoritylawfully
and, takento and without abeingraise money,tempt appropriate

thanattended less half of theat a voters ofbyballot meetingspecial
the lasttown, not clause of thebythe was as fol­passed required

“Towns atmay,of the statutes: meet­provision any legallowing
of asand vote such sums shallmoney they neces­judgeing, grant

schools; build and schoolhouses;to repairto tosary support
out, build,to and andrepairmaintain the side­poor; lay highways

streets;: and to . . . butwalks to build repair bridges; light no
atbe raised or townany specialshall appropriatedmoney meeting

ballot, unless the ballotsnor cast at suchvoteexcept by by meeting
halfin to at least one of the numbershall be number ofequal

on of the town atborne the check-list the annualvoters orlegal
S.,next such P.specialbiennial election c.preceding meeting.”

consideration, then,40, s. 4. The for is: Wouldquestion money
“ within thebe raised or of those wordsappropriated,” meaning

statute, referred to in theused in the the contractas resolution?by
section,the first of the is conferredpart authorityBy upon

“ or, words,vote,” inand other to andtowns to grant give appro-
Thisfor certain includes authority topriate, money qmiposes.

make in to the whichspecified purposescontracts respect by money
The clause ofto be in the future. last the sectionis limitspaid

can atthe in which the be exercisedauthority specialmanner
”” ““ thereRaise and withappropriate correspondmeetings.

, “Vote,”in the first of thepartand “vote” section.“grant”
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”“connection,inwhen used such a and have the sameappropriate
under-To “raise” as the word is ordinarilymeaning. money,

stood, use, as,is to a in thecollect or of forsupplyprocure money
case of a taxation or loan.municipal corporation, by perhaps

cannot be before it is raised.orMoney actually appropriatedgiven
to made before theA or bepromise appropriate money maygive

in bindsis but such case themoney actually procured; promise
due,the to have the hand when it becomesonpromisor money

sense,so, in au-and a the is raised the Asmoney by promise.
it,to includes a oftothority money authority promisegrant grant

an inso to includes an exceptionexception respect raising money
of a which bemust raised.promise by money

resolution,inthe contract mentioned the the town wouldBy
to athe defendants thirteen dollars for eachpromise pay year light

furnished for If thestreets the term.lighting during specified
resolution had also for and theprovided raising appropriating

due,to fulfill the it theas should becomemoney required promise
fall within in nar-case would the terms of the limitation their

form, ifrowest sense. The effect of the inresolution its present
valid, is the a insame as it would be with such it.provision
The town must raise or sufficient sums ofseasonably appropriate

to for the in with its If itaccordancemoney pay promise.lights
not law will in and do it. Adoes do so the stepvoluntarily,

could, if berecovered the en-necessary,judgment upon promise
taxes,forced a and and anassessment collection ofby compulsory

S., 234, 4, 9,10.of the same to its P. e. ss.appropriation payment.
The circumstance that the actual or of theappropriationraising

deferredis does not seem to be material.money
If the intended that a of the votersminority maylegislature

the at abind town to the same extent that a ma-special meeting
can, there would seem to be no reason for a limita-jority placing

their to Ation raise orupon power appropriate money. policy
awhich would 'allow of voters to bind a town tominority pay

but them towould allow take the tomoney, not necessary steps
the with which to make the bewould ofprovide money payment,

soundness, Moreover,the least. ato limitationsayquestionable
the act of or would be ifuselessupon appropriating moneyraising

exists to make wdiichthe contracts the must bepower by money
andraised The limitation could be avoided sim-paid. always by

the form of the act from that of orply changing raising appro-
•to that of to for the desiredpriating money pay moneyagreeing

The evil which the intended to avoid thepurpose. legislature by
ifof the limitation would continue as there were no limita-passage

to thetion. It is unreasonable would takesuppose legislature
“an that would be so futile.trouble to act When a statutepass
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absurd, irra­leads toconstructions,is of of whichcapable two one
re­tional, andresults, justto reasonableor and the otherunjust

of thesults, legislativethe be anlatter is to asadopted expression
75, authorities55, andH.intention.” v. 69 N.Estey,Thompson

562,cited; Green, 557, 563.Kendall v. 67 N. H.
used theIt thethat legislatureappears altogether probable

” ”“ “ sense,in a broadinwords raise and this statuteappropriate
orto raise ap-which iseffect ofaction theanycovering necessary

clause wasin the lastthe limitationand thatpropriate money;
in the first partto all that were authorizedintended to actsapply

stated, is thatsection,of the section. The of the brieflypurport
shallbutfortowns and vote certain purposes,may grant money

in whichnot do a ballotbyso at unless votespecial meetings by
half, least,one at of the voters take part.

of the towncase, officersthe of the thetoAccording’ provisions
the resolu-should to carrybe from moneyrestrained appropriating

tion into effect.
Casedischarged.

All concurred.

Hillsborough,
June, 1900.

Tilton,v. Ex'x.a.,Tilton Ap'ts,&

prin-much thegives ofan and soa to a the income of estatewill wifeWhere
sell,powermay necessary support, to con-cipal as for her withthereof be

discretion, requiredinvest, notshe is tovey, and same at herreinvest the
mismanagement misap-remainder-men, orin ofto the absenceaccount the

appear the intent of thepropriation, have tes-such does not to beenwhen
tator.

payment of therequired of the debts testatoran forbond of executor theThe
obligate anhim to account.does not settle

Appeal. deceased,Tilton, left a will contain-Probate John
“ all resi-T and devise thethe bequeathprovisions:ing following

estate, and be-real topersonal, mydue and remainder of bothmy
me, forTilton, if and dur-wife, E. she shall surviveloved Mary

in-life, have the use andher shethe term of natural that maying
waste, for her andtherefrom,come without of supportimpeachment

there-and, insufficientmaintenance, if and income provesuch use
thereto,befor, as may necessarythen so much of the principal

insamesell, invest, and reinvest thefull towith convey,qxrwer
un-leftwhatever bemayher I and devisediscretion. bequeath

aforesaid, the decease of myasof said estate uponexpended my


