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sition ; but the defendants’ counsel declined, saying that they did
not care to take it, but that the plaintiff could take it if he chose.
The defendants’ purpose in offering evidence of the illness of the
engineer must have been to give the jury to understand that, but
for this illness, they should have produced him to testify as to the
speed the train was going. The object was to avoid the unfavor-
able inference that the jury might draw from the engineer’s unex-
plained absence. Bullord v. Railroad, 64 N. H. 27, 81. If there
was no reason to question their motives when the physician’s
evidence was offered, there was reason to question them when they
refused the offer of the plaintiff’s counsel to suspend the trial
and take the deposition of the engineer. The position in which
the defendants stood was, that they had asked the jury to believe
that they were anxious to have the testimony of the engineer, but
were finally forced to admit that they did not want it. The jury
must have seen that the ostensible motive of the defendants in
offering evidence of the engineer’s illness was not the real one,
and might fairly conclude that the physician’s testimony was not
true. The plaintiff’s statement that the defendants kept the
engineer in bed was only a forceful way of asking the jury to find
that they did not want to use him because they knew his testi-
mony would be hurtful to their case. The statement was legiti-
mate argument upon the evidence in the case.

Motion for rehearing denied.

PEASLER, J., did not sit: Broperrr, C. J., and PARSoONS, J.,
dissented from the conclusion that the argument of counsel was
legitimate, but concurred upon the other questions: the others
concurred.

Hillsborough,
June, 1900.

Rocrwoobp, Adm’r, v. SCHOOL DISTRICT 0 BROOKLINE.

‘Where the treasurer of a school district has mingled its funds with his own
50 that they can neither be identified nor traced, the indebtedness does not
constitute a preferred claim against his insolvent estate.

‘Where the claim of a school district against its treasurer has been paid in
full by his administrator, npon an agreement by the board of education for
a proportionate repayment if other creditors of the intestate should receive
less than the full amounts due them, the sum so paid in excess of a decreed
dividend may be recovered in an action against the district.
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AssuMPSIT, to recover upon the following agreement, signed by
the defendants’ board of education : «Received of the administra-
tor of the estate of George E. Stiles three hundred seventy %% dol-
lars, the same appearing to be the amount of cash due from him
as treasurer of the board of education of Brookline, New Hamp-
shive ; and it appearing from the statement of his administrator
that this money was not kept distinet and separate from other
money of his, it is agreed on the part of the school district of
Brookline, to whom this money belongs, for the purposes of schools,
school buildings, ete., that if his estate shall be decreed insolvent
by the probate cowrt, and a less dividend should be paid to his
creditors than 100 per cent of their claims, that so much of this
ghall be returned to his administrator by the school distriet or its
treasurer, or the board of education having charge of the funds of
the district for school purposes, as on the whole will give the same
percentage to the school district as his general creditors will
receive.”

Stiles died March 15, 1895, and the plaintiff is his administra-
tor. For two years before his decease, Stiles was the defendants’
treasurer. I{e had not accounted for $370.72 of the district’s
funds received by him. He did not keep the district’s money
separate from his own, and it is not known what became of the
sum unaccounted for. In consideration of the foregoing agree-
ment, the plaintiff paid the defendants $370.72. Stiles’ estate
was settled as insolvent, and by the decree of distribution $98.16
was due the defendants. The defendants refused upon demand
to pay the difference between this sum and the sum paid them.
There was a verdict for the plaintiff for the difference, to which
the defendants excepted.

George B. French, for the plaintiff.
Burnham, Brown & Warren, for the defendants.

Prxg, J. The defendants, being unable to identify any portion
of the estate left by Stiles as their money, or the product of their
money, are not in a position to demand payment in {ull on account
of the trust relation existing between them. York v. York Market
(0., 68 N. H. 419. Their only right is that of a general creditor,
and as such they are entitled to a share of the balance remaining
after the payment of the preferred claims, to be decreed by the
probate court.  P. S, ¢. 192, 5. 21. The board of education, in
behalf of the defendants, promised that if the dividend on the
estate should prove less than 100 per cent, such part of the
amount received in connection with the agreement should be re-
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turned as would give the defendants the same percentage as the
other creditors received. Although the promise may have been
unauthorized by the defendants, they are bound by it, for they
ratified it by receiving the money and applying it to their uses.
Rich v. Errol, 51 N. H. 850, 861.

Lzeeption overruled.

Prastmr, J., did not sit: the others concurred.

Hillsborough, %
June, 1900.

Bopwrerrn ». NAsSRUA MANUrAcTURING CoO.

A servant who has full knowledge of a defect which the master has promised
to repair cannot recover for injuries resulting therefrom, in the absence of
evidence that such assurances induced him to continte in the employment.

Casg, for personal injuries alleged to have been received by the
plaintiff while a night watchman in the defendants’ mills, by rea-
son of their neglect to provide him a safe place in which to work.

The plaintiff’s evidence tended to prove that on the night in
question his way was obstructed by some planks which had been
insecurely piled by carpenters during the preceding day; that he
saw the planks' and walked safely over them once, but on his re-
turn caught his foot and fell ; that his view was obscured by escap-
ing steam ; and that a week before the defendants had promised to.
repair the pipe from which the steam escaped, but had failed to do
s0. ~There was no evidence that the plaintiff suggested that the
escape of steam made his work more dangerous, or that he thought
of quitting the employment unless repairs were made. A nonsuit
was ordered, subject to exception.

Henry B. Atherton, for the plaintiff.

Greorge B. French and Burnham, Brown § Warren, for the de-
fendants.

PrasLeE, J. If there were any dangers which contributed to
the plaintiff’s injury of which he was not fully informed, they were
caused by the acts of his fellow-servants. Nash v. Company, 62
N. H. 406.

The promise to repair was not shown to have any connection
with the plaintiff’s continuation in the employment. “No case




