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sition; declined,tbe defendants’ counselbut that didsaying they
it,not care to take but that tbe plaintiff could take it if he chose.

The indefendants’ purpose evidence of the illness ofoffering the
must have been to the that,toengineer understandgive jury but

illness,for this should have himthey produced to as to thetestify
the train was Thespeed was toobject avoid thegoing. unfavor­

able inference that the draw from thejury might unex­engineer’s,
Railroad, 27,absence. Bullard v. 64 N. 31.plained If thereH.

was reason tono their motives when thequestion physician’s
offered,evidence was there was reason to them whenquestion they

refused the offer of the counsel toplaintiff’s the trialsuspend
and thetake of thedeposition The inengineer. whichposition

was,the defendants stood hadthat asked the tothey believejury
that were anxious to have thethey of the buttestimony engineer,
were forced to admit that didfinally not want it. Thethey jury
must have seen that the ostensible motive of the indefendants

evidence one,of theoffering illness was not theengineer’s real
and conclude that themight fairly was notphysician’s testimony
true. The statement thatplaintiff’s the defendants thekept

in bed was a forcefulengineer of theonly way to findasking jury
that did not want Mmto use becausethey knew Ms testi­they

would be hurtful to theirmony case. The statement was legiti­
mate mthe evidence theupon case.argument

Motion denied.rehearingfor

Peaslee, J., Blodgett,did J.,not sit: Pabsons, J.,C. and
dissented from the conclusion that the of counsel wasargument

but concurred theupon otherlegitimate, : thequestions others
concurred.

)Hillsborough,
June, 1900. \

Rockwood, Adm'r, v. School District of Brookline.

Where a mingledthe treasurer of school district has its funds hiswith own
they traced,so that can neither be identified nor the indebtedness does not

preferred againstaconstitute claim his insolvent estate.
againstclaim aWhere the of school district its paidtreasurer has inbeen

by administrator, uponfull agreementhis byan the board of education for
proportionate repaymenta if other creditors of the intestate should receive

them,less than full paidthe amounts due the sum so in excess of a decreed
may againstdividend be in ahrecovered action the district.



389v. DISTRICT.N. SCHOOLROCKWOODH.]

Assumpsit, byto the following signedrecover upon agreement,
theof administra-of education: “Receiveddefendants’boardthe

dol-E. three hundred seventyof the of Stilestor estate George
from himbe of cash duelars, to the amountthe same appearing

Brookline, Newof education of Hamp-as of the boardtreasurer
of his administrator; from the statementand itshire appearing

and from othernot distinct separatethis wasmoney keptthat
of school district ofhis, it on the thepartof is agreedmoney

schools,for the ofBrookline, whom this money purposesto belongs,
etc., ifthat estate shall be decreed insolventhisschool buildings,

court, a should be to hispaidand less dividendtheby probate
claims, so of100 of that much thisthan cent theirpercreditors

orthe district itsto his administrator schoolshall be returned by
treasurer, of ofof education the fundsor the board having charge

the samefor school as on the whole willpurposes, givethe district
school district as his creditors .willto the generalpercentage

receive.”
15, 1895, is his administra-March and the plaintiffStiles died

decease, the defendants’his wastor. For two before Stilesyears
$870.72for of the district’sHe had not accountedtreasurer.

He not the district’shim. did keep moneyfunds received by
own, of theit not known becameand whatfrom his is.separate

of thefor. In consideration agree-sum unaccounted foregoing
$370.72. Stiles’ estatement, the the defendantsplaintiff paid

insolvent, $98.16ofsettled as and the decree distributionbywas
due The refused demandwas the defendants. defendants upon

andto between this sum the sum them.the differencepay paid
difference,There a verdict for the for the to whichplaintiffwas

the defendants excepted.

French,B. for(reorge the plaintiff.

Burnham, Warren,Brown for the defendants.§•

defendants,Pike, unable to portionJ. The identifybeing any
or the of theirof the estate left Stiles as their money, productby

in fullnot in a to demand on accountare position paymentmoney,
them. York v. York Marketof the trust relation betweenexisting

creditor,that of aCo., 68 H. 419. Tlieir isonlyN. right general
are entitled to a of the balanceand as such sharethey remaining

claims, theof the to be decreed byafter the payment preferred
education, inS., 192,c. a. board ofP. 21. Thecourt.probate

defendants, if dividend on theof the that thebehalf promised
cent,than 100 of theless suchprove per part■estate should

re-in connection should be.amount received with agreementthe
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turned as would the defendants thegive same theaspercentage
other creditors received. theAlthough promise have beenmay

defendants,unauthorized theby are it,boundthey forby they
ratified it the andby receiving money it to their uses.applying
Rich Errol,v. 51 350,N. H. 361.

overruled.Exception

J.,Peaslee, did not sit: the others concurred.

Hillsborough,
June, 1900.

Manufacturingv.Bodwell Nashua Co.

A knowledgeservant full promisedhas awho of defect thewhich master has
repair therefrom,injuries resultingto cannot recover for in the absence of

him employment.evidence that such induced to inassurances continue the

Case, tofor have been received thepersonal injuries alleged by
a inplaintiff mills,while watchman the defendants’ rea-night by

son himof their a into safe which toneglect provide work.place
The evidence tended to that on the inplaintiff’s prove night

his was obstructed some which hadquestion way by planks been
the heinsecurely piled by carpenters during thatpreceding day;

once,saw andthe walked over them but onplanks' his re-safely
foot, fell;turn his and that his view was obscuredcaught by escap-

steam; and that a hadweek before the defendantsing to-promised
the from steam hadrepair which the but failed to dopipe escaped,

■so. There was no evidence that the that theplaintiff suggested
of steam made more orhis work that heescape dangerous, thought

of the unless made. Awere nonsuitquitting employment repairs
ordered,was tosubject exception.

Atherton,R. for theHenry plaintiff.

Burnham, Warren,B. French and Brown for the de­George
fendants.

Peaslee, J. If there were which contributed toany dangers
informed,the of he werewhich was notplaintiff’s injury theyfully

v. 62.caused acts of his fellow-servants. Nashtheby Company,
N. H. 406.

The to not shown to have connectionwaspromise repair any
inwith the continuation the “No caseplaintiff’s employment.


