
v. FIBRE406 MORRISON CO. [70

if the facts were in thetion of thedispute, agreement in-parties
case as to the which thequestionthis commissioners would pass-

an themrenders to aapplication 'uselessupon As be-ceremony.
thetween these establishes theparties, fact thatagreement under

is,circumstances the newthe andexisting the old isonecrossing
not, a reasonable and suitable way.

ofthis state facts no cause forUpon interference is-­equitable
shown, and no can be recovered for thedamages time since the new

was built. Neither can hadbe thefor failure to-­crossing damages
the new toconstruct thecrossing prior plaintiff’s demand better-­for.Railroad, 440, 444,Horne v. 36facilities. N. H. 445­ If the

between the service of notice andtime the construction of the new
was than was work,reasonable forcrossing longer the the-­doing

tois entitled such heplaintiff ás has suffereddamages for the time
covered the rmreasonable Ifby delay. there was no such delay,,
he can recover nominalonly damages.

While there was occasion theto location of thechange crossing,
the should inhave been made the methodchange stat­prescribed by

determine,ute. Neither canparty undertake toseparately the-­
Holton, ;of locationquestion etc. R. v. 32 Vt. 43­(Connecticut R.

Railroad, N.Wademan v. 51 Y. and for tins of.'568), infringement
the is entitled toplaintiff nominalright damages.

Casedischarged..
All concurred

Coös,
June, 1900.

SulphiteBurgessv. Fibre Co.Morrison

duty placeThe of a to furnish hismaster a safe and suitable inservants
portionsonly premiseswhich to work extends to such of the as axe de-

knows,signed occupancy, know,ought theyfor their and as hesuch or to
are accustomed to use.

appliancesA master is not bound to furnish his servants tools andwith suit-
purposes they provided.able for other than forthose which axe

servant, purposeknowing appliance constructed,If putsa anthe for which is
use, injuries resulting therefrom,it to a different he cannot forrecover in

oughtof use reasonablythe absence evidence that such orwas intended to-
anticipated byhave been the master.

Case, for Trial and forpersonal injuries. by verdict thejury
3, 1899,.whoseplaintiff, evidence tended to that onprove April

he was a man old,of andaverage intelligence, thirty-three years
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andmill to set upin their repairtbe defendantsbyemployed
mill,of the and onparthim to everytookHis workmachinery.

fourth aothers, in the story putting upwashe, withthat day
inchestenpine squarea stick of GeorgiaThis wasbridge-tree.

timbers about tenon placedfeet supportedfourteen long,and
and halfone feet fromwhich was sevenbelow the ceilinginches

thecame over ofnearly topOne end of the bridge-treefloor.the
a boxofconsisted rectangular twenty-This elevatoran elevator.
of aboutanwide, forty-five degreesat angleinchessix extending

the fourthof wherestory,to thethe ceilingfrom basement nearly
floor,the ittoward wasaturned at nearly right angleit

from the basement.in storylift the upperto material usedbuilt
belt, with ironof a bucketsheavymeansThis was done by

That of the elevatorattached, partinside the box.running
an box which extendedwith openconnectedwhich turned hack

to the Thisa elevator. wasanglethe floor at nearly rightalong
the elevatorup bythe and the material broughtcalled conveyor,
Ait was used. fewwhere feetcarried in it the machinewas to

theconnected withthat end of the elevator which conveyor,of
wnre with canvas.the coveredwith that end of conveyor,together

At thewith boards. timeThe rest of the was coveredelevator
and dustaccident, so covered with chipsof the this canvas was

from the boardadjacentthat it could benot readily distinguished
it like a flat surface ofto oneand it all facingcovering, appeared

of the con-wide, from the topextendingwood inchestwenty-six
floor,half feet from theto and onewhich was from two twoveyor,

aboutto the at an of forty-five degrees.nearly angleceiling,
inThe the bridge-tree position,workmen were unable to place

timber,of aon the face supportingon account of an obstruction
of the elevator which wasthe thatand plaintiff upon partstepped

canvas, there and remove thewith to standintendingcovered
obstruction, balance and fellhe lost hiswhen almost immediately

him to the ele-canvas,the andwhichupon precipitatedgave way
convenient,but forvator buckets. It was not necessary, only

work; to build thehim to do but he helpedstand there to this
in-elevator, had of the workand that the man whoknew charge

as the other elevatorstended to it with boards the samecover
was so coveredit he thiswere. When he stepped upon thought

this ofknew how partand safe to stand on. The defendants
the that thecovered, did not tell plaintifftheir elevator was but

it wasfor what purposeHe understoodwas canvas.covering
built, the defendants intendedand was no evidence thatthere

hador everthat theytheir servants to use it for otherany purpose,
before done so.

nonsuit, andforThe motion acourt denied the defendants’
they excepted.
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Enoch Foster thefor(of plaintiff.Maine),

Drew, Jordan Rich,Chamberlin & and Orville& Buckley, F.
Falter for the defendants.Maine),(of

Young, J. The theplaintiff defendants failed tosays perform
the law benefit,the them forduty his both inimposed upon respect

him work,of a safe in which to and suitablefurnishing place tools
and for his use. it theappliances is master’sAlthough toduty
use care to hihis such conditionordinary keep premises that his
servants can intheir work orperform to themsafety, notify of

to which are and to furnish them with-dangers they exposed, tools
and suitable for theappliances for arepurposes which they pro­
vided, or to them in furnished,of the defectsnotify those there
was no evidence that tofailed of theseperform duties.they any
If this elevator was a theirof owed himpart premises, nothey

to so itcover that he could use it he did.•duty assafely They
did not theput on their elevators for their servants tocoverings

on,stand and it did not that ever hadbefore been usedappear they
in that A inmaster’s to hisway. servantsduty respect furnishing
a safe inplace which to work extends to such ofparts his
premises as he for theironly has whileprepared occupancy doing

work,his and to such other as he or toknows knowparts ought
are Co.,accustomed to it. M­ v.they use while cGill Granitedoing

ante, If a125. this elevator was tool or the defend­p. appliance,
ants owed the it timeno at the of theplaintiff duty respecting
accident, for he it awas then to use for which he knewputting

intended;it was not itand is a to use duemaster’salthough duty
-careto furnish his andservants tools suitable for theappliances

for whichpurpose are he owes them no suchthey provided, duty
when his tools to uses for which were not intended.they put they

Railroad,Youngv. 69 N. H. 356.
There is no force in the claim that the defendants setplaintiff’s

a himfor when this of elevator withtrap covered theirpartthey
fact,•canvasand him thedid not tell of for a master sets a trap

for Ms servant when invites him situa-he into aonly dangerous
tion, or increates or suffers one to exist a where heplace knows

Railroad,■or know to v.to his servant isought likely Sweenygo.
10 Allen 368. The case does not show that the defendants either

did, knew,intended thisfor-the to use elevator as he orplaintiff
or in thatwere fault for not he was to do so. Alikelyknowing,

in fault not facts cir-is not for unlessperson particularknowing
a manexist which ofcumstances would put prudenceaverage

Railroad, 69 N. H.v. and no such cir-upon inquiry (Shea 361),
shown.cumstances were
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if thedifferentwould have been noThe situationplaintiff’s
hadhim to work on thedefendants, instead of bridge-tree,putting

amill, from gutterhim to the he had hisandpaint hung stageset
hefastened, whichbut sup-knew waswhich insecurelythey

secure, him. Ithad fallen andwas and his injuredposed stage
tlieir failure tono evidence ofis clear that these facts would be

benefit; forhisthe on them forlawduty imposedperform any
servant, leav-a to no for hisit is master’s set trapalthough duty

unlessto thata fastened not amountwoulding insecurelygutter
knew,it, or werefor him to from orintended his stagethey hang

merein to do so. Thefault for not that he was likelyknowing,
for that purposewas he could use itfact that the wheregutter

him tothere for hangwould neither be that it wasevidence put
hethat wasfrom, to have knownhis nor thatstage they ought

if, thatfacts, itto in addition to these appeareddo so. Butlikely
it havehi this wouldwere accustomed to use way,painters gutters

tooughtfor or not the defendantsbeen the to whethersayjury
thathad foundhe do If thehave that would so.anticipated jury

it,he use theyto known that wouldthe defendants haveought
lefta him defendantscould then set for when thewastrapsay

did; that suf-theyfor that would bethe as findinggutter they
of tlieir premisesfered a to exist asituation upon partdangerous

into use doingwhich knew their servants were accustomedthey
ease, evidenceBut is was notheir work. that not this for there

the defendants’that the or one else ever used ofplaintiff anyany
hap-in the lie was this when the accidentelevators way using

pened.
be standthe that be where couldIf fact the tohappenedelevator

defendantson that theit and do bis work was evidence either
fordid, in faultintended him he or werefor to use it as that they

so, master who leavesnot that lie was to dolikely everyknowing
cannot safelyMs which Ms servantsany implement premisesupon

convenience, offor which tlieiruse suitspurpose regardlessevery
event,In thatthat for it a for them.which was setsprovided, trap

or-tothe in this not be limitedmaster’s wouldduty respect using
witli tools and suit-care to furnish Ms servants appliancesdinary

it wouldfor butable for the which were provided,purpose they
Ms as Ms servantsbe to furnish such tools and appliancesduty

could use for which suited tlieir fancy.any purposesafely
andThe fact that could stand on this elevatormere the plaintiff

timberremove the obstruction from the face of the supporting
forno in that it was therewould more Mm putjustify believing
bethatthat or make it the to anticipatedefendants’purpose, duty

it, a reachso fact couldwould than the thatsingle painteruse
a tableathe of room he was by standing uponpaintingceiling
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which formed a of its furniture would eitherpart Mm injustify
forit was there that or makebelieving put id thepurpose, of'duty

the of the houseowners to that he wouldanticipate do If heso.
it,used andso was because of a defect in construction,itsinjured

Mm,of which knew but did not there wouldthey be morenotify
inforce a claim that a himset for whenthey this-trap they left

room,intable the it was a of thepart furMturenotwithstanding
and nohad reason to that he wouldthey it,standanticipate upon

in himthan the claim that the aplamtiff’s defendants set fortrap
when failed to him theirthey notify thattMs part'of elevator was.

canvas; for,covered with in addition to its a of thepartbeing
mill,of their andmachinery there which made itbeing nothing

did,their to that he itduty anticipate would use as he its surface
at ansosloped that wellgreat angle they have it.might thought

awas for him tophysical impossibility stand it.upon

sustained: thejudgmentException for defendants.

Pike, J., did not sit: the others concurred.

Rockingham,
Dec., 1900.

Kittery Railway.Portsmouth,Dow v. & York Street

Certain question,evidence considered sufficient to awarrant submission of the
pedestrian, byinjuredawhether highwaywho was reason of a indefect a

resulting negligence,from the defendants’ in thewas exercise of due care.

Case, for received the in aby fall from ainjuries plaintiff plank
York, Maine,sidewalk in in of theconsequence defendants’ negli-

in the walk orthree four feetgence constructing perpendicularly
above the level of the without aMghway render-railing’, thereby

the unsafeing for travelers. Trialhighway and verdictby jury
for the plaintiff.

The defendants were an act of the Marneincorporated by legis-
lature 1893, c.Laws which authorized them to con-(Me. 582),
struct and maintain a street in intherailway highway question,
and contained, others,which theamong :following provisions

“ 10.Section Said road shall Mbe constructed such form and
manner and with railssuch and that theso much ofappliances
streets, roads, and areas shallways be safe andoccupied thereby

travelers,convement for and said road shall be liable in an action


