
413EXETER.v.GOOCHN. II.]

Rockingham,
Dec., 1900.

v. Exeter.Gooch

town, appointedcreating police a to becommissioners forofA a boardstatute
remove, equip policeappoint, andauthorizingby governor, them toandthe

grounds that itpay, theonfix is not unconstitutionalofficers and their
entitled,is that itto itlocal affairs whichthe control oftakes from town

representation, andsubjects taxationto withoutthe inhabitants thereof
unreasonable; policeunequalimposed and a offi-andisthat the taxation so

in anmay actionemployed by for his servicessuch board recovercer
against the town.

TheFactsAssumpsit, officer.services as agreed.fox police
of tlieof Exeter by appointmenta officerwas policeplaintiff

188,town, underfor the chaptercommissionersboard of police
liim at the rate; due for servicesLaws 1895 and there is a balance

fixed board.of thepay by

Fuller,Arthur O. for the plaintiff.

Marvin, forand the defendants.Eastman Hollis Frink &&

se, ofCha­ J. The creates a board commissionersj)olicestatute
members,for of Exeter of threethe town consisting appointed by

the and consent of the council. Thethe with advicegovernor,
remove, andto the offi-policehoard is empowered appoint, equip

fix and to make and enforcecers of the town and their reason-pay,
isfor The force to consist ofable rules their policegovernment.

officers, five, and of officers as occa-not specialregular exceeding
board,hold the of theduringsion office pleasurerequires. They

constables,and arethe of officers and to bepossess powers police
1895, c. 188.the town. Lawspaid by

The of the statute ondefendants thechallenge constitutionality
of: it from the town control local affairs-these that takesgrounds

entitled, thethe is that it inhabitants ofsubjectsto which town
and that the taxationthe town to taxation without representation,

so is and unreasonable.imposed unequal
the court “topowerThe constitution confers upon general

make, ordain, manner of and reason-and all wholesomeestablish
instructions,ordinances, directions, andorders, laws, statutes,able

without, beor so as the not repugnanteither with samepenalties
constitution, for the benefitto asor this they may judgecontrary

for the andof state and orderingand welfare this governing
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thereof and of the same,of the forsubjects the necessary support
thereof;defence ofand the and settle,to name andgovernment

... or fixed laws for the andprovide by all civilnaming settling,
state,officers within this such officers the election andexcepted

of whom areappointment hereafter in this ofform government
for;otherwise duties,and set theprovided to forth several powers,

and thelimits of civil state;several and . .officersof this .military
and to andimpose levy assessments,and reasonableproportional
rates, and of,taxes all within,the inhabitants andupon residents

”state,the said and all Const.,estates within the same.upon pt.
2, art. 5. These terms are to includecomprehensivesufficiently

to enact a statute like the one underpower Policeconsideration.
.are civilofficers officers­ Their to inis assist theprincipal duty

of the apreservation public matter of Concern.peace,— public
officers,—are state orThey not town or officers. 1public private

Cor., 58, 60,Dill. Mun. ss. 210. The election or ofappointment
such officersis not infor the constitution thanprovided otherwise

“the to theby settle,court of namegrant to andgeneral power
... or fixed forprovide laws the and ofby allnaming settling,”
civil officers within the state. tomayThe legislature delegate
towns or town officers to theirauthority select officers forpolice

localities, orrespective them the of so.place upon duty doing
State v. 30 H. 279.N. the ofNoyes, power delegationAlthough

“constitution,notis theexpressly it is fromgranted by implied
”the of local Gould v. 59principle self-government. Raymond,

276;260,N. H. State v. 61 N. H. The264.Hayes, legislature
withdraw, will,atmay or andauthority thus imposed,delegated

-exercise it or other State v.directly Griffin,agencies.through
30,1,69 N. H. and cited. aauthorities While town thepossesses

its to the anthe ofauthority, right isauthority agent,right
not anthat of owner. As of theparts governmental machinery

208,N. H. towns be themay entrusted with(62 209), authority
it,or to it.required exercise but cannot demandthey

The has made forlegislature police officersprovision having
in all•or constables towns. towns andis to citiesAuthority given

officers,or,electto their to such offi­generally through appoint
43,and S., 25,; Ib.,cers to local P. c. s.affairs. c.policeregulate

48, Ib.,15;s. c. 249. in the of thehistory the stateEarly legisla­
ture into exercise its over such matters ref­powerbegan directly

1807,erence to In an act was forparticular places. passed reg­
Laws, 1811,in of ed.the the town Portsmouth.policeulating

1823,74. 28,act of June the selectmen ofThep. required
to notPortsmouth officerspolicesevenappoint annually exceeding

.and certain the It wentoffences for town. intoprescribed police
toAvn,ineffect Portsmouth Avithoutaction the other townsandby
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Laws, 1824,of its ed.provisions.to adopt anyauthorizedwere
ofof the exerciseillustrationa legislativeIt affords good80.p.

actsand have beenindirectly. Recently,both directlypower,
forof commissionersboards particularpoliceestablishing'passed

overtowns, the boards control localand policeand givingcities
; 162,1898, 182, 1895,ce. 202 cc. 188, 205.Laws Lawsmatters.

an increateseem to theinequalitystatutes rightsThese special
cities;and itbut wlien con­towns isbyprivileges enjoyedand

inno inherent thehave matterrightsthat the corporationssidered
andofficerspolice policeor prescribing reg­electing appointingof

fades It was saidulations, Car­inequality away.the seeming by
(69 of,'H. 1,N. 30: “TheJ., in State v. Griffin,C. equalitypenter,

—the of and not of placesis theequality personsconstitutionthe
A thatand not of Jaw confersof enjoyment. equalrightequality

state, orof them to equalon all citizens the bur­subjectsrights
it,ondens, whoeveryand inflicts equal penalties person violates

no the belaw, one can enjoyan though right,is equal subjected
burden, without toor its orto the infringe provisions, going being

doesof the It not discriminate inin state.a favorpart2>articular
of -Theat others.” circumstancessome the expenseof pertaining

inhabitants,town,— size, the of itsa its character theto public
them, the nature and extentsentiment of theprevailing among

town,in thecarried on its educational andbusiness other insti­
tutions, to communities,—with otherits situation reference these

make itor circumstances advisable that theother may agencies
in it shouldfor the differ frompublic peace those em­preserving

ofWhether this character inlegislation aployed generally. par­
wise, reasonable, or aticular case “be isexpedient, legislative

Marshall,a State v. 64 549,and not N. H. :judicial question.” 550­
(59 1,H. 31.State v. N.Griffin,

Dillon “It lias been several times determined that thesays:
unless restricted in constitution,legislature may, specially the take

from a charter powersitscorporation themunicipal respecting po­
lice and their and statute itselfappointment, by directly provide

forafor the under thepermanent corporation, control ofpolice a
board of not or elected thepolice appointed corporate author­by
ities, but of commissioners named andconsisting appointed theby

also,Cor.,Mun. See,1 Dill. s. 60. Cool. Con. Lim.legislature.”
227-230, 281, 282;203, Common Council,v.ed.) 28(6th People
236,228, 235, State, ;Baltimore 15Mich. v. Md. 376­ State v. Cov­

; Louisville,29 102­ Commissionersv.Ohio St.ington, ;3 Bush 597­
Louis, ; Hunter,State v. St. 34 Mo. 546­ State v. 38 Kan. 578, 582,

583; State 22 454. Av. Neb. statuteSeavey, of Massachusetts
a hoard of commissioners for the ofcreating police Boston, incity

all essential like the statute under consideration,particulars was
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held be under ato constitutional provision almost the sameliterally
ofas that the constitution of this state. Commonwealthv. Plais-

ted, 148 Mass. 375.
The that the statuteobjection the inhabitants ofsubjects the

totown taxation without representation is not tenable. Presum-
inExeter was theably, represented court which enactedgeneral

the v.statute. See 13 Mich. 481, 500.People Mahaney, Nor is
thethe town statute to orsubjected by unequal unreasonable tax-

ation within the of themeaning constitution. In withcommon
state,all itother towns of the is to bearrequired its proportional

the burdenshare of of the cannotpreserving public peace. It de-
cline the norto refuse toperform duty rais,e the taxesnecessary
for the Con. Lim. 282.Cool.purpose. This burden is not dis-

totributed towns taxes toby apportioning provide withmoney
towhich meet the butexpense, by towns to therequiring support

local officers for the withinreasonably necessary preserving peace
the limits. This statutetown Exeter therequires to policepay

town, and statutes,officers for the othernecessary andgeneral spe-
cial, the other towns of therequire state to thepay corresponding

inofficers their towns respectively.
in matterThe this resembles that induty closely to highways.regard

476, 477,ol. Tax. 478. areTowns bound build andtoCo­
maintain, or the borders,withinwholly theirpartially, highways

laid out without their orconsent even their stren­although against
uous If the selectmen laid outopposition. of theany highways,

acted not as town but asthey public officers. Theagents only
had invoice towns whether would thedeciding they assume burden

was in the their when thelegislature, through representatives,
which it werestatutes under Theimposed consideration. money

towns for the of isrepairraised by highways expendedlargely by
officers over whose action towns have nopublic control. Laws
29; 1899, 29;1893, Winchester,c. c. Ball 435,Laws v. N. H.32

440; 370;Keene, N. Portsmouth,v. H. Gross52 v. 68Hardy
266, in Massachusetts,N. 267. It a in where,H. is said recent case

remarked, theas constitutional similarpreviously provision is to
doubtthat of this state: “No the forprovidelegislature might

the of road-masters ofappointment public entirely independently
towns, and thethe still towns to the ofrequire pay keep­expenses

a., Petitioners, 566,the roads in Kingman 153 Mass.repair.”ing &
575. The burdens thus towns areplaced notupon equal.exactly

a line inSome toAvnshave of therelatively longer highways ag­
maintain,or that are more to Gianhighways expensivegregate,

other towns. But this method of the ofapportioning public duty
has been from thepracticed ofmaintaining highways early history

state,the and Anddoes so are boundjustice.substantial towns
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officers,localto have no direct inpay voicepolice although they
officers,the of the and the burdenappointment public isalthough
innot distributed mathematicalthereby proportion.

theIf had been elected the town orplaintiff by appointed by
its selectmen under nolegislative authority, probably question
would be made the of the town to for hisobligation payregarding
services. The wouldtransaction then have the of anappearance

town;of the the it wouldemployment have the sem­plaintiff by
blance of a contract. Yet it iswhen considered that the seeming1

fact,is not such in is the ofbut aemployment designation person
office,to the duties of a and that itperform is made thepublic; by

state,town not on its anown but as of the im­theagentaccount
of the town’s ofact the itsmaterialty upon question toobligation

for the officer’s becomesservices Thepay apparent. obligation
but,contract,does not aarise from like the to build andobligation

is the court. 1 Dill. IVlun.repair highways, imposed by general
Cor., 73,ss. 74.

The of an officer is an incident of hispay office. Obviously,
“to name and settle” anpower officer and sot forth his in-duties

cludes fixto his 'The fixpower courtcompensation. general may
the it,or fixtocompensation to adirectly, authoritydelegate gov-

solicitors,ernmental sheriffs,The ofsalaries andagency. county
intreasurers are instances which thecounty ofcompensation pub-

lic officers has been established thedirectly by legislature, although
S.,from thepaid 286, 17, 18, 19,treasuries. P. a. ss. 20.county

'The conventions have inno voice whatever thecounty matter.
The salaries of the of courts in arecitiesjudges police generally
fixed the sameby from the treas-authority, although payable city
uries. The act the board of commissioners ofestablishing police
Portsmouth that theprovides of the marshalcompensation shall

$1,000be a and of the otheryear, $2.50officers apolice to beday,
162,1895,the Laws c. s. 4.paid by The actscity. torelating

Concord, Laconia,Manchester, and to therespectively, delegate city
councils of the fixto thecity of officersauthority pay appointed

them,under and that theprovide amounts so shall notexpended
exceed the amounts 1893,for the c.appropriated Lawspurpose.
182, Jb., 5;s. 8; 202,c. s. 1895, 205,Laws c. s. 8. The act
under consideration the to thedelegates board of commis-authority

1895, 188,sioners. Laws c. s. 5. There to beappears nothing
in this fact that renders the act unconstitutional.

Case discharged.

Young, J., did not sit: the others concurred.
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